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Bill C-47 and the Interaction Between 
Adviser Fees and Reportable 
Transactions
On April 20, 2023, the Department of Finance released Bill C-47 
(Budget Implementation Act, 2023, No. 1; royal assent June 22, 
2023) and its accompanying explanatory notes. The bill will 
implement many of the 2023 federal budget measures, and it 
includes, notably, revisions to the draft legislation regarding 
the reporting regime for avoidance transactions, which is in 
section 237.3 of the Income Tax Act (Canada). The changes to 
this regime were first proposed in the 2021 federal budget, and 
the relevant draft legislation was released on February 4, 2022 
and then on August 9, 2022.

Of particular interest and concern to tax advisers were the re-
visions to the “hallmark” contained in paragraph (a) of the def-
inition of “reportable transaction” in subsection 237.3(1), which 
relates to fees charged by advisers and promoters. The Febru-
ary 4 and August 9, 2022 draft legislation proposed significant 
revisions to that reporting regime, including a reduction in 
the number of “hallmarks” required to be satisfied to trigger a 
reporting obligation (from two hallmarks to only one).

The hallmark relating to fees, as currently drafted, encom-
passes essentially three circumstances. In general and sim-
plified terms, a fee will fall within the ambit of paragraph (a) 
of the definition of “reportable transaction” if it is a fee that, 
to any extent, (1) is based on the amount of a tax benefit that 
results, or would result but for the application of GAAR, from 
the avoidance transaction or series; (2) is contingent upon the 
obtaining of a tax benefit that results, or would result but for 
the application of GAAR, from the avoidance transaction or 
series; or (3) is attributable to the number of persons who par-
ticipate in the avoidance transaction or series or who have been 
provided access to advice or an opinion given by the adviser or 
promoter regarding the tax consequences from the avoidance 
transaction or series.

In conjunction with proposing to reduce the number of hall-
marks that must be satisfied to trigger a reporting obligation 
from two to one, the original draft legislation also proposed to 
lower the threshold for a transaction to be an “avoidance trans-
action.” The proposed amended definition lowers the threshold 
by substituting the primary purpose test in the current defin-
ition for a test based on the standard of whether “one of the 
main purposes” of the transaction (or of the series of which 
the transaction is a part) is to obtain a tax benefit. As a result, 
many advisers were concerned about the broad application of 
the hallmark relating to adviser fees because virtually any or-
dinary tax planning would presumably constitute an “avoidance 
transaction” under this revised definition.

Concerns regarding the proposed mandatory reporting 
disclosure regime were submitted to the Department of Fi-
nance by various parties, including the Joint Committee on 

Taxation of the Canadian Bar Association and the Chartered 
Professional Accountants of Canada (“the joint committee”) in 
a submission dated April 5, 2022. The joint committee’s sub-
mission argued that the broad language regarding adviser fees 
could capture commercial situations that the joint committee 
regarded as not being consistent with the goals of the legisla-
tion. The broad areas of concern highlighted by the submis-
sion were “value billing,” contingency work, and fees based on 
the number of taxpayers participating (an example of which, 
according to the joint committee, would be a rate given for the 
bulk preparation of T2057 forms).

Despite these submissions, Bill C-47’s only revision to the 
hallmark relating to fees was the exclusion of a fee in relation to 
a prescribed form required to be filed under subsection 37(11) 
(which relates to the SR & ED regime). The explanatory notes 
accompanying the bill include several comments that appear 
inspired by the criticisms levelled at the broadness of this 
hallmark and its potential to capture ordinary commercial ar-
rangements. The explanatory notes provide examples of billing 
practices that, in the view of the Department of Finance, would 
not generally be expected to result in a reporting obligation for 
an adviser, absent additional facts or circumstances that might 
suggest a different result.

The explanatory notes went on to consider categories of 
billing that should not create a reporting obligation.

Value Billing
The explanatory notes conclude that a reporting obligation 
is not expected to arise solely as a result of a fee that is based 
solely on the value of the services provided in respect of a trans-
action or series and that is determined without reference to the 
tax results of the transaction or series. Such billing, in the view 
of the Department of Finance, would include “value billing” by 
professionals such as lawyers and accountants, whereby a fee 
is agreed to at the time of billing and is based on criteria other 
than the value of the tax benefit resulting from the transaction 
or series. Factors that would be acceptable to consider in the 
value-billing arrangement would be the following: the level of 
training and experience of the persons engaged in the work, 
the time expended by the persons engaged in the work, the 
degree of risk and responsibility that the work entails, the pri-
ority and importance of the work to the client, and the value 
of the work to the client.

Contingency Fees in Respect of Tax Litigation
The explanatory notes also conclude that a reporting obligation 
is not expected to arise from a contingent litigation fee arrange-
ment in relation to an appeal of a tax assessment in respect of 
a tax benefit from a transaction or series of transactions. This 
would be the case, in the view of the Department of Finance, 
provided that the litigation fee arrangement is implemented 
after the completion of the transaction or series that is the 
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2023 Budget Proposals To Amend 
the AMT: Observations, Issues, and 
Suggestions
The Liberals’ 2021 election platform promised a “minimum tax 
rule” whereby “everyone pays their fair share.” Collective head-
scratching ensued in the tax community, since division E.1 of 
the Act already contained an alternative minimum tax (AMT) 
regime. The 2023 federal budget finally provided clarity on what 
was intended—namely, tweaking the existing AMT rules so 
as to broaden the AMT base and increase the AMT rate, while 
materially increasing the AMT exemption so that Canadians 
earning modest income or gains will generally be exempt from 
AMT. If enacted, the proposed changes to the AMT regime will 
come into force for taxation years that begin after 2023.

This article summarizes the proposed amendments as they 
were described in the 2023 federal budget, and it highlights 
several technical and policy issues (particularly issues related 
to the application of the AMT to trusts). Finance did not release 
draft legislation concurrently with the budget, so some of the 
issues that we identify in this article might by now have been 
considered by Finance and may be non-issues.

The Act has had an AMT regime since 1986. Let us begin 
with a general description of how it works. An individual tax-
payer (which may be a trust) whose regular income tax for the 
year is less than a “minimum amount” (as determined under 
section 127.51) is required by section 127.5 to pay the shortfall 
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as AMT. Section 120.2 provides that the taxpayer, after paying 
the AMT, has seven years to use the AMT paid to offset regular 
income tax in those years to the extent that regular income 
tax payable exceeds the minimum amount. The minimum 
amount of a taxpayer for a year is computed as 15 percent (the 
rate applicable to the lowest federal tax bracket) of adjusted 
taxable income (ATI), less a $40,000 basic exemption amount 
for non-trust individuals or graduated rate estates (GREs). The 
minimum amount is also reduced by the taxpayer’s “basic min-
imum tax credits” for the year.

Section 127.52 gives the definition of ATI. It is the taxpayer’s 
taxable income for the year adjusted to restrict the benefit from 
certain tax-preferential items. This definition provides for com-
monly encountered adjustments in the computation of ATI, 
including the following:

• Capital gains are included at 80 percent rather than 
50 percent, except in the case of a capital gain arising 
on a donation to a qualified donee.

• The 50 percent stock option benefit deduction under 
paragraphs 110(1)(d) and (d.1) is limited to two-fifths 
of the original amount, so that effectively 80 percent of a 
stock option benefit is included (which is similar to the 
treatment of capital gains). The two-fifths restriction 
does not apply to the additional stock option benefit 
deduction provided by paragraph 110(1)(d.01), which 
arises when securities acquired via option are donated 
to a qualified donee.

• For rental or leasing income, CCA, interest, and finan-
cing expenses are restricted to the amount of net rental 
or leasing income and net taxable capital gain on the 
disposition of rental or leasing property.

• Taxable dividends received from Canadian-resident 
corporations are not subject to the gross-up and 
dividend tax credit regime; thus, they are effectively 
treated as ordinary income (see paragraph 127.52(1)(f ) 
and the definition of basic minimum tax credits in 
section 127.531).

When federal AMT applies, provincial AMT will generally 
also apply because the provincial AMT regime mostly piggy-
backs on the federal AMT amount, charging (or recovering) a 
fixed percentage of federal AMT.

Proposed Amendments
The 2023 budget proposed the following changes:

• Increase from 15 percent to 20.5 percent the AMT rate 
used to calculate the minimum amount.

• Increase the $40,000 AMT exemption to the bottom 
end of the fourth federal tax bracket (estimated to be 
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solely on the value of the services provided in respect of a trans-
action or series and that is determined without reference to the 
tax results of the transaction or series. Such billing, in the view 
of the Department of Finance, would include “value billing” by 
professionals such as lawyers and accountants, whereby a fee 
is agreed to at the time of billing and is based on criteria other 
than the value of the tax benefit resulting from the transaction 
or series. Factors that would be acceptable to consider in the 
value-billing arrangement would be the following: the level of 
training and experience of the persons engaged in the work, 
the time expended by the persons engaged in the work, the 
degree of risk and responsibility that the work entails, the pri-
ority and importance of the work to the client, and the value 
of the work to the client.

Contingency Fees in Respect of Tax Litigation
The explanatory notes also conclude that a reporting obligation 
is not expected to arise from a contingent litigation fee arrange-
ment in relation to an appeal of a tax assessment in respect of 
a tax benefit from a transaction or series of transactions. This 
would be the case, in the view of the Department of Finance, 
provided that the litigation fee arrangement is implemented 
after the completion of the transaction or series that is the 
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Finally, we note that, with respect to fees, any amount can 
be expressed as a multiple or fraction of any other amount. The 
Department of Finance’s comments that value billing would 
not trigger a reporting obligation were contingent on the bill-
ing not being based on the value of the tax benefit resulting 
from the transaction. However, most if not all tax planning 
provides some kind of tax benefit, which may be large in dollar 
terms regardless of whether it would be regarded as abusive. 
We leave it to the reader to consider how easy it would be for 
the CRA to recharacterize a fee as being based in part on the tax 
benefit if, for example, the fee appears “large,” or if hourly rates 
appear “high.” As a practical matter, advisers are left with two 
options: (1) proactively disclose transactions out of an abun-
dance of caution (despite the fact that the disclosure process 
can be costly and cumbersome) or (2) apply a pragmatic “smell 
test” approach and rely on the safe harbours provided in the 
explanatory notes discussed above. It is likely that the first case 
to interpret the meaning of these provisions will not be decided 
for years. In the meantime, uncertainty will be the order of the 
day as to when an adviser fee triggers a reporting obligation.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

GAAR Remix: Will It Affect 
Owner-Managers?
In August 2022, Finance released a consultation paper set-
ting out its concerns with how the general anti-avoidance rule 
(GAAR) in section 245 of the ITA was being applied (or not 
applied) by the courts, and suggesting possible legislative solu-
tions. This consultation paper, which was reviewed in detail by 
Brian Arnold (Arnold Report posting no. 240, September 13, 
2022; no. 241, October 4, 2022; and no. 242, October 4, 2022), 
clarifies the concerns about GAAR that were motivating Fi-
nance. The 2023 federal budget confirmed that Finance in-
tends to proceed with amendments to GAAR, and it included 
proposals that will amend section 245 so as to address some 
of the issues discussed in the consultation paper.

Definition of Avoidance Transaction
The current definition of “avoidance transaction” in subsection 
245(3) provides that a transaction resulting in a tax benefit, or 
a transaction that is part of a series of transactions resulting 
in a tax benefit, is an avoidance transaction unless the trans-
action may reasonably be considered to have been undertaken 
primarily for bona fide purposes other than to obtain the tax 
benefit. The 2023 budget proposes to replace this definition, 
to the effect that a transaction will be an avoidance transaction 
if the transaction or the series of transactions of which it forms 

subject of an appeal. The explanatory notes conclude, how-
ever, that a reporting obligation would be expected to arise for 
a litigator from a contingent litigation fee arrangement that is 
put in place with a taxpayer, adviser, or promoter in respect of a 
transaction or series of transactions before the completion of 
the avoidance transaction or series of transactions.

Fees Collected by Financial Institutions
Finally, the explanatory notes state that, absent other facts to 
the contrary, the collection of a standard fee (that is, a fee that 
would generally be charged to the public under normal com-
mercial terms and in comparable circumstances) by a financial 
institution would not trigger a reporting obligation. Examples 
of such non-reportable fees include

• fees for the establishment and ongoing administration 
of a financial account, including where the fee is deter-
mined in relation to the amount of the investment;

• a fee offered to a client where the fee is discounted 
in relation to the number of financial accounts main-
tained by the financial institution for the particular 
client; and

• per-transaction charges for each security trade in the 
context of a year-end tax-loss selling program operated 
by a financial institution.

The comments on commercial fees came with a caveat:

[A] reporting obligation would be expected to arise for the fi-
nancial institution if other facts and circumstances demonstrate 
that the financial institution is otherwise considered an advisor 
in respect of the transaction or series, including where the fi-
nancial institution can reasonably be expected to know that the 
financial account will be used in a transaction or series that is 
a reportable transaction to their client.

Fees Based on the Number of Taxpayers 
Participating
The explanatory notes did not address the question of fees 
determined in relation to the number of taxpayers participat-
ing in the transaction.

How Should Advisers Approach Fees Under 
the New Regime?
Unfortunately, the inconsistency between the broad language 
contained in the draft legislation and the Department of Fi-
nance’s comments in the explanatory notes puts tax advisers 
in an awkward position. While the Department of Finance’s 
comments will provide some comfort to advisers, it is worth 
noting that these comments are extrinsic evidence and are not 
in and of themselves law (although they may be persuasive in 
the context of tax litigation). Furthermore, in our view, the 
comments come with various caveats that undermine the com-
ments’ persuasive efficacy in the context of future litigation.
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Bill C-47 and the Interaction Between 
Adviser Fees and Reportable 
Transactions
On April 20, 2023, the Department of Finance released Bill C-47 
(Budget Implementation Act, 2023, No. 1; royal assent June 22, 
2023) and its accompanying explanatory notes. The bill will 
implement many of the 2023 federal budget measures, and it 
includes, notably, revisions to the draft legislation regarding 
the reporting regime for avoidance transactions, which is in 
section 237.3 of the Income Tax Act (Canada). The changes to 
this regime were first proposed in the 2021 federal budget, and 
the relevant draft legislation was released on February 4, 2022 
and then on August 9, 2022.

Of particular interest and concern to tax advisers were the re-
visions to the “hallmark” contained in paragraph (a) of the def-
inition of “reportable transaction” in subsection 237.3(1), which 
relates to fees charged by advisers and promoters. The Febru-
ary 4 and August 9, 2022 draft legislation proposed significant 
revisions to that reporting regime, including a reduction in 
the number of “hallmarks” required to be satisfied to trigger a 
reporting obligation (from two hallmarks to only one).

The hallmark relating to fees, as currently drafted, encom-
passes essentially three circumstances. In general and sim-
plified terms, a fee will fall within the ambit of paragraph (a) 
of the definition of “reportable transaction” if it is a fee that, 
to any extent, (1) is based on the amount of a tax benefit that 
results, or would result but for the application of GAAR, from 
the avoidance transaction or series; (2) is contingent upon the 
obtaining of a tax benefit that results, or would result but for 
the application of GAAR, from the avoidance transaction or 
series; or (3) is attributable to the number of persons who par-
ticipate in the avoidance transaction or series or who have been 
provided access to advice or an opinion given by the adviser or 
promoter regarding the tax consequences from the avoidance 
transaction or series.

In conjunction with proposing to reduce the number of hall-
marks that must be satisfied to trigger a reporting obligation 
from two to one, the original draft legislation also proposed to 
lower the threshold for a transaction to be an “avoidance trans-
action.” The proposed amended definition lowers the threshold 
by substituting the primary purpose test in the current defin-
ition for a test based on the standard of whether “one of the 
main purposes” of the transaction (or of the series of which 
the transaction is a part) is to obtain a tax benefit. As a result, 
many advisers were concerned about the broad application of 
the hallmark relating to adviser fees because virtually any or-
dinary tax planning would presumably constitute an “avoidance 
transaction” under this revised definition.

Concerns regarding the proposed mandatory reporting 
disclosure regime were submitted to the Department of Fi-
nance by various parties, including the Joint Committee on 

Taxation of the Canadian Bar Association and the Chartered 
Professional Accountants of Canada (“the joint committee”) in 
a submission dated April 5, 2022. The joint committee’s sub-
mission argued that the broad language regarding adviser fees 
could capture commercial situations that the joint committee 
regarded as not being consistent with the goals of the legisla-
tion. The broad areas of concern highlighted by the submis-
sion were “value billing,” contingency work, and fees based on 
the number of taxpayers participating (an example of which, 
according to the joint committee, would be a rate given for the 
bulk preparation of T2057 forms).
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practices that, in the view of the Department of Finance, would 
not generally be expected to result in a reporting obligation for 
an adviser, absent additional facts or circumstances that might 
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