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T a x O w n e r - M a n a g e rfor The

New Planning Penalty for Avoidance 
of Tax Debts
The recent August 9, 2022 legislative proposals (now found 
in sections 38 and 39 of Bill C-32, which received royal assent 
on December 15, 2022) contain consequential amendments 
to section 160 of the ITA, including a new penalty provision 
(“the planning penalty”) in subsection 160.01(2) in respect of 
section 160 avoidance planning.

Section 160 is a legislative scheme that provides rules re-
garding the joint and several, or solidary, liability of a taxpayer 
for the tax liability of another person not dealing with the 
taxpayer at arm’s length when that other person transfers 
property to the taxpayer for consideration that is less than 
the property’s FMV. These amendments appear to be a re-
sponse to several court decisions in which taxpayers defeated 
attempts to apply section 160 (see, for example, Eyeball Net-
works Inc. v. Canada, 2021 FCA 17; and Damis Properties Inc. v. 
The Queen, 2021 TCC 44).

The New Subsection 160(5) Anti-Avoidance Rules
The planning penalty was introduced in conjunction with 
other consequential amendments to section 160 in subsec-
tion 160(5). Subsection 160(5) introduces new anti-avoidance 
rules, which are outlined below:

 1) Paragraph (a) is a deeming rule designed to defeat 
planning that attempts to circumvent the application 
of section 160 by avoiding the requirement that prop-
erty be transferred by parties that do not deal at arm’s 
length.

 2) Paragraph (b) introduces a rule designed to defeat 
planning that attempts to circumvent the application 
of section 160 by avoiding the requirement that the 
transferee have an existing tax debt owing in or in 
respect of the taxation year in which the property is 
transferred, or any preceding taxation year.

 3) Paragraph (c) is a rule designed to ensure that when 
the FMV consideration given by the transferee is 
being determined, the period examined includes both 
the point of transfer and the period encompassing the 
series of transactions.

The Planning Penalty: Overview
The planning penalty in subsection 160.01(2) works in con-
junction with these anti-avoidance rules and applies to “every 
person that engages in, participates in, assents to or acquiesces 
in planning activity that they know is section 160 avoidance 
planning, or would reasonably be expected to know is section 160 
avoidance planning, but for circumstances amounting to gross 
negligence.”

Relevant Definitions
In order to determine whether the planning penalty applies, 
reference must be made to several other complex definitions 
in subsection 160.01(1). The term “planning activity” takes its 
meaning from subsection 163.2(1) and includes a very broad 
variety of activities related to organizing, participating in, or 
arranging the planning.

Section 160 avoidance planning by a person means plan-
ning activity in respect of a transaction or series of transactions

• that is, or is part of, a section 160 avoidance transaction, 
and

• where one of the purposes of the transaction or series 
of transactions is to (1) reduce a transferee’s joint and 
several, or solidary, liability for tax owing under the ITA 
by the transferor (or that would be owing by the trans-
feror if not for a tax attribute transaction), or (2) reduce 
the person’s or another person’s ability to pay any 
amount owing, or that may become owing, under the 
ITA by that person.

A “section 160 avoidance transaction” is also defined; it 
is, essentially, planning to which one of the three new anti-
avoidance rules in subsection 160(5) would apply.

A “tax attribute transaction” is also defined; it can be sum-
marized as a transaction or series of transactions in which 
a tax attribute—of a person that dealt at arm’s length with a 
transferor or transferee immediately before the transaction or 
series of transactions—is used, directly or indirectly, to provide 
a tax benefit for the transferor or transferee (as “tax benefit” is 
defined in subsection 163.2(1): specifically, a reduction, avoid-
ance, or deferral of tax or other amount payable under the ITA or 
an increase in a refund of tax or other amount under the ITA).

The term “tax attribute” is also defined; the drafting of the 
definition is very broad and includes most commonly under-
stood forms of tax attributes, such as capital and non-capital 
losses and PUC.

Amount of the Planning Penalty
The amount of the planning penalty can be summarized as 
the lesser of

• 50 percent of the joint and several, or solidary, liability 
payable under the ITA (ignoring subsection 160.01(2)) 
that was sought to be avoided through the planning; 
and

• the total of $100,000 and the person’s gross entitle-
ments (“gross entitlements” is a defined term drafted 
to broadly capture amounts, including contingent 
amounts, to which a person, or another person not 
dealing at arm’s length with that person, becomes 
entitled in connection with the planning activity) at the 
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What Do the “Residential Property 
Flipping” Rules Accomplish?
As promised in the April 2022 budget, new ITA subsections 
12(12) to (14) in Bill C-32 (revising draft legislation released 
on August 9, 2022) will deem a sale of residential property 
to be on income account if the property is held for less than 
365 days. Thus, any gain will be taxed as business income, and 
the principal residence exemption (PRE) in paragraph 40(2)(b) 
will not be available, because it applies only to capital property. 
This rule will apply to dispositions made in 2023 and later.

Specifically, subsection 12(13) will define a “flipped prop-
erty” (FP) as a “housing unit” (not further defined, but it in-
cludes a house or condo) that is (1) otherwise capital property, 
(2) located in Canada, and (3) owned for less than 365 con-
secutive days before disposition. However, a property is not an 
FP if it is sold for a listed reason, such as a death, a change in 
who is in the household, marriage breakdown, dismissal from 
employment, a move of at least 40 kilometres to be closer to a 
new job, personal safety, serious illness, insolvency, or expro-
priation. Subsection 12(12) deems a gain on an FP to be profit 
from the sale of inventory. Subsection 12(14), which was not 
in the August 9 draft, deems a loss on an FP to be nil.

Finance announced on November 3, 2022, as part of the 
supplementary information to the fall economic statement, 
that the FP rules will be extended so as to apply to an assign-
ment of an agreement of purchase and sale (APS). This will 
catch cases where a condo is purchased pre-construction, and 
the right to buy it from the builder is sold (assigned) to a new 
purchaser within 12 months.
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Impact of the FP Rules
These rules will not change the law very much, and Finance 
knows that. According to estimates shown in table 1 in the 
supplementary information, the rules will earn the federal gov-
ernment $4 million in 2022-23, and a paltry $15 million in each 
year of the period spanning 2023 to 2027. (The November 3 
extension to assignment sales is expected to add only $1 million 
per year to these numbers.)

CRA auditors have assumed for decades that someone who 
owns a home for less than about two years acquired it for re-
sale, such that the gain is business income and ineligible for 
the PRE. The courts have generally upheld such assessments. 
Even without subsections 12(12) to (14), a “flipper” or “house 
hopper,” who builds or buys a home or condo with the inten-
tion of selling it, will be fully taxed on the gain as business 
profit under subsection 9(1). This is true even if that person 
lives in the home: it is inventory, not capital property. (See, for 
example, Lacina, [1997] GSTC 69 (FCA); Wall, 2021 FCA 132; 
and Hansen, 2020 TCC 102.) A person who can show that the 
home was bought with no intention to resell it, and that it was 
sold unexpectedly, for a compelling reason—that is, reasons 
similar to, but less rigid than, those now set out in paragraphs 
12(13)(a) to (i)—can claim the PRE. (See, for example, Freer, 
2003 TCC 20; Arnold, 2005 TCC 725; Nowoczin, 2007 TCC 275; 
and Swift, 2020 TCC 115.) Thus, the subsection 12(13) excep-
tions, such as disaster, death, and divorce, are already circum-
stances that can justify capital gains treatment and the PRE. 
The FP rules will have no legal impact on a sale that generates 
business profit under the existing law.

This amendment could even encourage auditors to accept 
(as they might not, under the current rules) that a taxpayer 
who owned a property for 12 to 24 months acquired it as cap-
ital property; thus, the amendment could reduce tax revenues.

It was suggested to Finance that subsection 12(12) could 
be drafted to say explicitly that it does not imply that holding 
a property for a year means that it is capital property. Finance, 
however, declined to act on this suggestion. The CRA’s pub-
lications and internal manuals will likely address this point, 
but the courts could still rule that the existence of subsections 
12(12) to (14) indicates parliamentary approval of the treat-
ment of a housing unit owned more than one year as capital 
property.

However, subsections 12(12) to (14) will have a significant 
impact, both psychologically and with respect to compliance: 
they tell tax preparers not to report dispositions made after 
less than one year as capital gains, nor to claim the PRE, un-
less a listed exception applies—at the risk of being assessed 
a section 163.2 third-party penalty. In addition, the CRA can 
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
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plicit knowledge that they have become subject to the penalty 
provision.

In light of the decision in Guindon v. Canada (2015 SCC 
41), the prospect of the provision being deemed criminal and, 
therefore, subject to constitutional protections seems unlikely. 
One notes, however, that because this provision captures the 
giving of advice, with no carve-out for advice delivered by a 
solicitor, certain constitutional questions arise about its ap-
plication to advisers who are lawyers.

Uncertainties aside, advisers should carefully examine any 
planning that could trigger this provision. Also, given that the 
defences hinge on questions of knowledge and intent, an ad-
viser who believes that the planning he or she undertakes is 
not subject to this rule may be well advised to document the 
reasoning behind this conclusion contemporaneously with 
the planning.
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should apply to deny the taxpayer (“329”) the benefit of a re-
duced capital gain on the sale of Targetco shares to an arm’s-
length purchaser.

One of the compelling arguments made by the taxpayer in 
challenging the abuse assertion was based on the existence 
of alternative transactions. This argument, which relied on 
Webb JA’s reasons in Univar Holdco Canada ULC v. Canada 
(2017 FCA 207), was rejected by the TCC. Favreau J paid no 
heed to the alternative transactions, for reasons that appear 
to restrict Univar ’s application significantly. This raises a ques-
tion: What is a valid alternative transaction at the abuse stage, 
and can this argument be successfully applied beyond Univar?
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time at which the notice of assessment of the penalty is 
sent to the person in respect of the planning.

However, subsection 160.01(2) provides a safe harbour to 
persons who provide only clerical services or secretarial ser-
vices with respect to the planning.

The Planning Penalty in Broad Strokes
The planning penalty and the related anti-avoidance rules are a 
complex set of interweaving definitions encompassing a num-
ber of complex concepts that are all drafted extremely broadly. 
There are several key conclusions to draw from the legislation.

First, subsection 160(5) is deemed to have come into force 
on April 19, 2021 (the day that the 2021 federal budget was 
released). Section 160.01 is deemed to apply in respect of a 
transaction or a series of transactions that occurs, all or in part, 
after April 18, 2021. The 2021 federal budget did not provide 
draft legislation regarding these provisions. That draft legis-
lation was first released by the Department of Finance for 
public comment on February 4, 2022 and was released again 
on August 9, 2022, with an invitation to provide comments 
and feedback. In our view, it is unreasonable for the govern-
ment to have provisions, particularly penalty provisions, apply 
retroactively to a time when taxpayers did not know the terms 
of the legislation.

Second, this new penalty regime essentially targets plan-
ning that (1) attracts the anti-avoidance rules in subsection 
160(5), (2) uses tax attributes to shelter a transferor or a trans-
feree from section 160 liability, and (3) affects the ability of 
a transferee to pay a transferred liability. Because the rules 
in subsection 160(5) are extremely broad and target some of 
the key defences to a section 160 assessment (namely, the 
presence of an arm’s-length transferee, the timing involved in 
determining the existence of a tax debt when property is trans-
ferred, and the presence of adequate consideration), extreme 
care is needed when any planning is being considered that 
could have the effect of stymying a section 160 assessment by 
using any of those key concepts or by using tax attributes to 
shelter a transferred liability.

Third, although there is a defence available to a planner 
(namely, that knowledge that the planner is participating in 
such planning is required), this defence is severely limited 
in that a person, notwithstanding a lack of explicit knowledge, 
can still be subject to the penalty if he or she could reasonably 
be expected to know—but for circumstances amounting to 
gross negligence—that the provision applies.

Fourth, the definition of “planning activity” is not exhaust-
ive in that it uses the word “includes” and could, therefore, 
include activities that do not fall within the specific words of 
the provision and would not be known or knowable by a per-
son. This raises the issue of whether a person can be assessed 
a penalty for an “activity” that the person would not know is a 
planning activity.
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New Planning Penalty for Avoidance 
of Tax Debts
The recent August 9, 2022 legislative proposals (now found 
in sections 38 and 39 of Bill C-32, which received royal assent 
on December 15, 2022) contain consequential amendments 
to section 160 of the ITA, including a new penalty provision 
(“the planning penalty”) in subsection 160.01(2) in respect of 
section 160 avoidance planning.

Section 160 is a legislative scheme that provides rules re-
garding the joint and several, or solidary, liability of a taxpayer 
for the tax liability of another person not dealing with the 
taxpayer at arm’s length when that other person transfers 
property to the taxpayer for consideration that is less than 
the property’s FMV. These amendments appear to be a re-
sponse to several court decisions in which taxpayers defeated 
attempts to apply section 160 (see, for example, Eyeball Net-
works Inc. v. Canada, 2021 FCA 17; and Damis Properties Inc. v. 
The Queen, 2021 TCC 44).

The New Subsection 160(5) Anti-Avoidance Rules
The planning penalty was introduced in conjunction with 
other consequential amendments to section 160 in subsec-
tion 160(5). Subsection 160(5) introduces new anti-avoidance 
rules, which are outlined below:

 1) Paragraph (a) is a deeming rule designed to defeat 
planning that attempts to circumvent the application 
of section 160 by avoiding the requirement that prop-
erty be transferred by parties that do not deal at arm’s 
length.

 2) Paragraph (b) introduces a rule designed to defeat 
planning that attempts to circumvent the application 
of section 160 by avoiding the requirement that the 
transferee have an existing tax debt owing in or in 
respect of the taxation year in which the property is 
transferred, or any preceding taxation year.

 3) Paragraph (c) is a rule designed to ensure that when 
the FMV consideration given by the transferee is 
being determined, the period examined includes both 
the point of transfer and the period encompassing the 
series of transactions.

The Planning Penalty: Overview
The planning penalty in subsection 160.01(2) works in con-
junction with these anti-avoidance rules and applies to “every 
person that engages in, participates in, assents to or acquiesces 
in planning activity that they know is section 160 avoidance 
planning, or would reasonably be expected to know is section 160 
avoidance planning, but for circumstances amounting to gross 
negligence.”

Relevant Definitions
In order to determine whether the planning penalty applies, 
reference must be made to several other complex definitions 
in subsection 160.01(1). The term “planning activity” takes its 
meaning from subsection 163.2(1) and includes a very broad 
variety of activities related to organizing, participating in, or 
arranging the planning.

Section 160 avoidance planning by a person means plan-
ning activity in respect of a transaction or series of transactions

• that is, or is part of, a section 160 avoidance transaction, 
and

• where one of the purposes of the transaction or series 
of transactions is to (1) reduce a transferee’s joint and 
several, or solidary, liability for tax owing under the ITA 
by the transferor (or that would be owing by the trans-
feror if not for a tax attribute transaction), or (2) reduce 
the person’s or another person’s ability to pay any 
amount owing, or that may become owing, under the 
ITA by that person.

A “section 160 avoidance transaction” is also defined; it 
is, essentially, planning to which one of the three new anti-
avoidance rules in subsection 160(5) would apply.

A “tax attribute transaction” is also defined; it can be sum-
marized as a transaction or series of transactions in which 
a tax attribute—of a person that dealt at arm’s length with a 
transferor or transferee immediately before the transaction or 
series of transactions—is used, directly or indirectly, to provide 
a tax benefit for the transferor or transferee (as “tax benefit” is 
defined in subsection 163.2(1): specifically, a reduction, avoid-
ance, or deferral of tax or other amount payable under the ITA or 
an increase in a refund of tax or other amount under the ITA).

The term “tax attribute” is also defined; the drafting of the 
definition is very broad and includes most commonly under-
stood forms of tax attributes, such as capital and non-capital 
losses and PUC.

Amount of the Planning Penalty
The amount of the planning penalty can be summarized as 
the lesser of

• 50 percent of the joint and several, or solidary, liability 
payable under the ITA (ignoring subsection 160.01(2)) 
that was sought to be avoided through the planning; 
and

• the total of $100,000 and the person’s gross entitle-
ments (“gross entitlements” is a defined term drafted 
to broadly capture amounts, including contingent 
amounts, to which a person, or another person not 
dealing at arm’s length with that person, becomes 
entitled in connection with the planning activity) at the 
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Fifth, the amount of the penalty can be very large, even 
though it is essentially capped at the sum of $100,000 plus 
the amounts received in respect of the planning activity by the 
relevant person.

In sum, this new planning penalty appears to provide a very 
onerous penalty of very broad application that could apply to 
an extremely broad range of taxpayers who may not have ex-
plicit knowledge that they have become subject to the penalty 
provision.

In light of the decision in Guindon v. Canada (2015 SCC 
41), the prospect of the provision being deemed criminal and, 
therefore, subject to constitutional protections seems unlikely. 
One notes, however, that because this provision captures the 
giving of advice, with no carve-out for advice delivered by a 
solicitor, certain constitutional questions arise about its ap-
plication to advisers who are lawyers.

Uncertainties aside, advisers should carefully examine any 
planning that could trigger this provision. Also, given that the 
defences hinge on questions of knowledge and intent, an ad-
viser who believes that the planning he or she undertakes is 
not subject to this rule may be well advised to document the 
reasoning behind this conclusion contemporaneously with 
the planning.
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released). Section 160.01 is deemed to apply in respect of a 
transaction or a series of transactions that occurs, all or in part, 
after April 18, 2021. The 2021 federal budget did not provide 
draft legislation regarding these provisions. That draft legis-
lation was first released by the Department of Finance for 
public comment on February 4, 2022 and was released again 
on August 9, 2022, with an invitation to provide comments 
and feedback. In our view, it is unreasonable for the govern-
ment to have provisions, particularly penalty provisions, apply 
retroactively to a time when taxpayers did not know the terms 
of the legislation.

Second, this new penalty regime essentially targets plan-
ning that (1) attracts the anti-avoidance rules in subsection 
160(5), (2) uses tax attributes to shelter a transferor or a trans-
feree from section 160 liability, and (3) affects the ability of 
a transferee to pay a transferred liability. Because the rules 
in subsection 160(5) are extremely broad and target some of 
the key defences to a section 160 assessment (namely, the 
presence of an arm’s-length transferee, the timing involved in 
determining the existence of a tax debt when property is trans-
ferred, and the presence of adequate consideration), extreme 
care is needed when any planning is being considered that 
could have the effect of stymying a section 160 assessment by 
using any of those key concepts or by using tax attributes to 
shelter a transferred liability.

Third, although there is a defence available to a planner 
(namely, that knowledge that the planner is participating in 
such planning is required), this defence is severely limited 
in that a person, notwithstanding a lack of explicit knowledge, 
can still be subject to the penalty if he or she could reasonably 
be expected to know—but for circumstances amounting to 
gross negligence—that the provision applies.

Fourth, the definition of “planning activity” is not exhaust-
ive in that it uses the word “includes” and could, therefore, 
include activities that do not fall within the specific words of 
the provision and would not be known or knowable by a per-
son. This raises the issue of whether a person can be assessed 
a penalty for an “activity” that the person would not know is a 
planning activity.
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shelter a transferred liability.

Third, although there is a defence available to a planner 
(namely, that knowledge that the planner is participating in 
such planning is required), this defence is severely limited 
in that a person, notwithstanding a lack of explicit knowledge, 
can still be subject to the penalty if he or she could reasonably 
be expected to know—but for circumstances amounting to 
gross negligence—that the provision applies.

Fourth, the definition of “planning activity” is not exhaust-
ive in that it uses the word “includes” and could, therefore, 
include activities that do not fall within the specific words of 
the provision and would not be known or knowable by a per-
son. This raises the issue of whether a person can be assessed 
a penalty for an “activity” that the person would not know is a 
planning activity.


