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edly. Our analysis will, we hope, assist planners in considering 
the merits of this strategy for specific clients.
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CALU CRA-Finance Roundtable 
Clarification of Bill C-208 Amendments
At the recent 2022 CALU CRA-Finance Roundtable (May 2022), 
question 3 (which consisted of four questions) provided some 
much-needed clarification of certain ambiguities in the Bill 
C-208 legislation—clarification that has since been published 
as CRA document no. 2022-0928721C6 (May 3, 2022). The bill 
was intended to provide relief to intergenerational business 
succession planning that was adversely affected by, among 
other provisions, section 84.1 of the ITA.

In very general terms, section 84.1 applies when a taxpayer 
resident in Canada (other than a corporation) disposes of shares 
of a corporation resident in Canada (“the subject corporation”) 
that are capital property of the taxpayer (“subject shares”) to 
another corporation (“the purchaser corporation”) with which 
the taxpayer does not deal at arm’s length, and, immediately 
after the disposition, the subject corporation would be con-
nected with the purchaser corporation (within the meaning 
assigned by subsection 186(4) of the ITA).

This provision created a longstanding succession problem 
for family businesses because related persons are deemed not 
to deal at arm’s length. As a result, a deemed dividend could 
arise if a taxpayer sold the shares in such circumstances for 
cash or a promissory note, meaning that internal corporate 
funds could not be used to finance buyouts. These types of buy-
outs were, however, feasible with an arm’s-length purchaser.

Bill C-208 was designed to ameliorate this inequity by amend-
ing section 84.1 with the addition of paragraph 84.1(2)(e), which 
provides, among other things, that if the “subject shares” are 
shares of a qualified small business corporation or are shares 
of a family farm or fishing corporation, then the taxpayer 
and the purchaser corporation are deemed to be dealing at 
arm’s length if the purchaser corporation is controlled by one 
or more children or grandchildren of the taxpayer who are 
18 years of age or older.

This broad-based relief was subject to two potential limit-
ations. The first is in paragraph 84.1(2.3)(a), which provides, 
among other things, that if, otherwise than by reason of death, 
the purchaser corporation disposes of the subject shares 
within 60 months of their purchase, paragraph 84.1(2)(e) is 
deemed never to have applied, and the taxpayer is deemed to 
have disposed of the subject shares to the person that acquired 
them (that is, not to the initial purchaser corporation).

Reportable Transaction?
Assuming that the August 9, 2022 draft legislation is imple-
mented, only a single hallmark will be required for a pipeline to 
be a reportable transaction. Clearly, one of the main purposes of 
a pipeline is to access a tax benefit. Even the current definition, 
which applies when a transaction has no bona fide purpose 
other than a tax benefit, seems to capture the additional steps 
involved. With only one hallmark required, fees that are based 
on the taxes at stake (commonly referred to as “value billing,” 
in practice) will render the pipeline a reportable transaction. 
Given the negative light in which both the CRA and the Depart-
ment of Finance historically view pipelines, query whether they 
may be designated as notifiable transactions. Any requirement 
that the transactions be reported to the CRA may deter some 
taxpayers from using the strategy.

TOSI Strategy
One possible use of the pipeline is in the context of tax on split 
income (TOSI) planning. Specifically, if the shares are eligible 
for the capital gains deduction (even when it is not claimed, 
as in a pipeline), the gain would be exempt from TOSI even 
when dividends on the shares would be subject to TOSI (para-
graph (d) of the definition of “excluded amount” in subsection 
120.4(1)). This would markedly increase the tax benefits of a 
pipeline for shareholders who have made limited or no con-
tributions to the business of the corporation.

Capital Losses
In circumstances where an individual shareholder has capital 
losses, these losses can be used to offset the gains realized 
without reducing hard ACB and therefore without impeding 
the pipeline, which results in a greater tax benefit. The Crown 
was unsuccessful in applying subsection 84(2) in such circum-
stances (see Descarries v. The Queen, 2014 TCC 75). It should 
be noted that this predated the MacDonald case noted above, 
and the CRA’s comments cited above indicate that it considers 
this decision erroneous.

Corporate Tax Attributes
The use of a pipeline transaction provides no opportunity to 
recover refundable dividend tax on hand (RDTOH), whether 
eligible or non-eligible, because no dividends are paid. The 
existence of significant RDTOH would reduce the tax benefit 
of a pipeline considerably. Any capital dividend account would 
also merit consideration; however, few taxpayers or planners 
sophisticated enough to understand the pipeline would fail to 
recognize the benefits of a tax-free capital dividend.

Conclusion
With evolving case law, and the potential for legislative amend-
ment, the landscape around pipelines may change unexpect-
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drafted to apply only for the purposes of paragraph 84.1(2)(e), 
does not apply to reduce a taxpayer’s capital gains deduction. 
Accordingly, a transfer that would otherwise benefit from the 
relief provided by Bill C-208 would not be precluded from 
benefiting from that relief solely because taxable capital em-
ployed in Canada exceeded the threshold provided for in the 
provision in question.

Paragraph 84.1(2.3)(c): Valuation and Affidavit
Finally, in question 3.4, the CRA addressed paragraph 84.1(2.3)(c), 
which requires the taxpayer to provide the minister with an 
independent assessment of the fair market value of the subject 
shares and an affidavit signed by the taxpayer and a third party 
attesting to the disposal of the shares. The CRA noted that 
guidance on these documentary requirements had been pro-
vided on its website (“Affidavits and Valuations for the Trans-
fer of a Small Business, Family Farm or Fishing Corporation 
(Bill C-208)”) and that these requirements are integral to the 
application of paragraph 84.1(2)(e), and it specifically stated 
that these requirements must be satisfied for that paragraph 
to apply. Advisers should pay close attention to the require-
ments set out on the CRA website, which appears to include 
more information than is explicitly set out in the legislation.

Conclusion
The recent CALU round table highlighted some of the defects 
in the legislative scheme adopted by Bill C-208, but it offers 
some welcome clarifications that may provide taxpayers with 
more certainty when applying these provisions. The Depart-
ment of Finance announced that it plans to bring forward 
additional legislative amendments that would honour the 
spirit of Bill C-208 while safeguarding against unintended tax 
avoidance. The 2022 federal budget announced a consultation 
process on this matter and indicated that legislation to address 
these concerns may be introduced in the fall of 2022. Given the 
relatively wide berth provided by the existing legislation, tax 
advisers may want to carry out transactions under the current 
regime before new legislation is introduced, which, although it 
is likely to be sounder from a drafting perspective, may prove 
to be less generous to taxpayers.
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Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

The second limitation is in paragraph 84.1(2.3)(b), which 
ostensibly provides for a reduction in the capital gains deduc-
tion as the taxable capital employed in Canada by the subject 
corporation increases beyond a certain threshold.

Paragraph 84.1(2.3)(a) and Dispositions 
Within 60 Months
Questions 3.1 and 3.2 dealt with paragraph 84.1(2.3)(a) and 
the effect of dispositions of the subject shares by the purchaser 
corporation within 60 months of their disposal by the taxpayer. 
Commenting on the “by reason of death” exclusion, the CRA 
stated that since the words “by reason of” are not defined in 
the ITA, the CRA would look to the ordinary meaning of the 
phrase for guidance, and it concluded that a causal link be-
tween the death and the subsequent share disposition by the 
purchaser corporation would be required in order to rely on 
this exception.

Questions 3.1 and 3.2 addressed two scenarios. In the first 
scenario, the taxpayer (“the vendor”) disposing of the subject 
shares dies within the 60-month period, and the purchaser 
corporation controlled by the vendor’s child (“the child”) then 
sells the shares to an arm’s-length purchaser corporation. The 
second scenario dealt with the death of the child whose estate 
causes the subject shares to be sold back to the vendor.

With respect to the first scenario, the CRA stated that a 
determination of whether the “by reason of death” exception 
applied could be made only upon a review of all of the facts and 
circumstances. However, the CRA also stated that if the death 
of an individual (in this case, the vendor) made it impractical 
or difficult to continue the current ownership, then the “by 
reason of death” exception could apply to the first scenario.

With respect to the second scenario, the CRA was also pre-
pared to accept that the disposition was “by reason of death.” 
The CRA also commented on the consequences that would 
arise in each scenario if the “by reason of death” exception 
did not apply. The CRA confirmed that the methodology for 
looking at a transfer not exempted “by reason of death” was 
to apply section 84.1 as if the transfer had been made by the 
vendor directly to the ultimate purchaser, and it stated that sec-
tion 84.1 did not apply to the original transfer from the vendor 
to the purchasing corporation. In the first scenario, the transfer 
would be to an arm’s-length purchaser, and therefore subsec-
tion 84.1 would not apply. In the second scenario, too, the trans-
fer would be back to the vendor, and, accordingly, section 84.1 
would not apply.

Paragraph 84.1(2.3)(b): Taxable Capital 
Clawback
In question 3.3, the CRA confirmed that paragraph 84.1(2.3)(b), 
which appears designed to reduce the capital gains deduc-
tion on the basis of taxable capital employed in Canada but is 
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Challenges and Caution: Using a Pipeline 
for Shareholder Renumeration
This is the second part of a two-part article on factors to con-
sider in assessing whether the popular “pipeline” strategy, 
which enables corporate withdrawals to be taxed as capital 
gains rather than as dividends, is a prudent strategy. In part 1 
of the article (“Shareholder Remuneration: Bonus, Dividend, 
or a Pipeline?” (2022) 22:3 Tax for the Owner-Manager 7-9), we 
focused on the strategy’s tax benefits; we compared the pipe-
line strategy for remunerating an owner-manager shareholder 
with the strategy of taking dividends or a salary.

This part of the article focuses on other factors that one 
should consider when examining the options—salary, divi-
dend, or pipeline. Because every situation is unique, the list of 
factors that we consider is not exhaustive, but we believe that 
the issues discussed below are the most common.

Accelerating Personal Tax
The taxpayer, when considering a large surplus extraction as 
a one-time event, will trigger a significant amount of capital 
gains by using a pipeline. In that case, the taxpayer might 
create a shareholder loan to be drawn down over many years. 
Often, the pipeline strategy is used for a significant amount of 
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funds that the taxpayer wants because of a single, large cash 
need or because of a desire to extract significant assets from 
the corporation (for example, capital or investment assets that 
are resulting in a reduction to the small business deduction 
limit). In that case, a single large pipeline provides a way to 
avoid repeatedly incurring the significant transaction costs. In 
other cases, the business owner fears an increase in future 
tax costs, possibly in the form of an increase in the capital 
gains inclusion rate. In such cases, personal income that would 
otherwise be taken over many years, or even deferred indefin-
itely, is accelerated.

Subsection 84(2): Reorganization Trap
Another potential pitfall is the application of subsection 84(2), 
which applies when assets are extracted in the course of the 
reorganization or discontinuance of a corporation’s business. 
Consider an investment corporation that has significant ac-
crued gains. The shareholder would like to liquidate the in-
vestments and extract significant value. Such a transaction 
will likely be subject to subsection 84(2) because either the 
investment business has been wound up or the reduction in 
capital is asserted to result in a reorganization of the invest-
ment business.

The decision in Robillard (Estate) v. The Queen (2022 TCC 
13) provided considerable argument for the notion that subsec-
tion 84(2) ought not to apply to pipeline transactions, but the 
TCC held that it was bound by the FCA’s decision in Canada v. 
MacDonald (2013 FCA 110), which ruled that subsection 84(2) 
would apply. The TCC’s decision in Foix v. The Queen (2021 
TCC 52) also upheld a broad application of subsection 84(2), 
which has been appealed to the FCA.

Delay Accessing the Cash?
If the pipeline is implemented without immediate extraction 
of the surplus, the risk of a subsection 84(2) assessment may be 
reduced through the issuance of a promissory note drawn down 
over time, especially if the liquidation of corporate assets is sim-
ilarly deferred. The CRA could still assert that there had been 
a substantial reorganization and partial windup of the busi-
ness in the sense that it could consider this transaction to be 
a “distribution” of funds “on the winding-up, discontinuance 
or reorganization” of the business—see, in this regard, CRA 
document no. 2014-0538091C6 (October 10, 2014), in which the 
CRA opines that such a delay would not avoid the application of 
subsection 84(2). Taking back shares with high paid-up  capital, 
if funds are not required in the short term, could provide even 
greater protection to the taxpayer, albeit with the risk that future 
amendments could retroactively reduce this paid-up capital.
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CALU CRA-Finance Roundtable 
Clarification of Bill C-208 Amendments
At the recent 2022 CALU CRA-Finance Roundtable (May 2022), 
question 3 (which consisted of four questions) provided some 
much-needed clarification of certain ambiguities in the Bill 
C-208 legislation—clarification that has since been published 
as CRA document no. 2022-0928721C6 (May 3, 2022). The bill 
was intended to provide relief to intergenerational business 
succession planning that was adversely affected by, among 
other provisions, section 84.1 of the ITA.

In very general terms, section 84.1 applies when a taxpayer 
resident in Canada (other than a corporation) disposes of shares 
of a corporation resident in Canada (“the subject corporation”) 
that are capital property of the taxpayer (“subject shares”) to 
another corporation (“the purchaser corporation”) with which 
the taxpayer does not deal at arm’s length, and, immediately 
after the disposition, the subject corporation would be con-
nected with the purchaser corporation (within the meaning 
assigned by subsection 186(4) of the ITA).

This provision created a longstanding succession problem 
for family businesses because related persons are deemed not 
to deal at arm’s length. As a result, a deemed dividend could 
arise if a taxpayer sold the shares in such circumstances for 
cash or a promissory note, meaning that internal corporate 
funds could not be used to finance buyouts. These types of buy-
outs were, however, feasible with an arm’s-length purchaser.

Bill C-208 was designed to ameliorate this inequity by amend-
ing section 84.1 with the addition of paragraph 84.1(2)(e), which 
provides, among other things, that if the “subject shares” are 
shares of a qualified small business corporation or are shares 
of a family farm or fishing corporation, then the taxpayer 
and the purchaser corporation are deemed to be dealing at 
arm’s length if the purchaser corporation is controlled by one 
or more children or grandchildren of the taxpayer who are 
18 years of age or older.

This broad-based relief was subject to two potential limit-
ations. The first is in paragraph 84.1(2.3)(a), which provides, 
among other things, that if, otherwise than by reason of death, 
the purchaser corporation disposes of the subject shares 
within 60 months of their purchase, paragraph 84.1(2)(e) is 
deemed never to have applied, and the taxpayer is deemed to 
have disposed of the subject shares to the person that acquired 
them (that is, not to the initial purchaser corporation).

Reportable Transaction?
Assuming that the August 9, 2022 draft legislation is imple-
mented, only a single hallmark will be required for a pipeline to 
be a reportable transaction. Clearly, one of the main purposes of 
a pipeline is to access a tax benefit. Even the current definition, 
which applies when a transaction has no bona fide purpose 
other than a tax benefit, seems to capture the additional steps 
involved. With only one hallmark required, fees that are based 
on the taxes at stake (commonly referred to as “value billing,” 
in practice) will render the pipeline a reportable transaction. 
Given the negative light in which both the CRA and the Depart-
ment of Finance historically view pipelines, query whether they 
may be designated as notifiable transactions. Any requirement 
that the transactions be reported to the CRA may deter some 
taxpayers from using the strategy.

TOSI Strategy
One possible use of the pipeline is in the context of tax on split 
income (TOSI) planning. Specifically, if the shares are eligible 
for the capital gains deduction (even when it is not claimed, 
as in a pipeline), the gain would be exempt from TOSI even 
when dividends on the shares would be subject to TOSI (para-
graph (d) of the definition of “excluded amount” in subsection 
120.4(1)). This would markedly increase the tax benefits of a 
pipeline for shareholders who have made limited or no con-
tributions to the business of the corporation.

Capital Losses
In circumstances where an individual shareholder has capital 
losses, these losses can be used to offset the gains realized 
without reducing hard ACB and therefore without impeding 
the pipeline, which results in a greater tax benefit. The Crown 
was unsuccessful in applying subsection 84(2) in such circum-
stances (see Descarries v. The Queen, 2014 TCC 75). It should 
be noted that this predated the MacDonald case noted above, 
and the CRA’s comments cited above indicate that it considers 
this decision erroneous.

Corporate Tax Attributes
The use of a pipeline transaction provides no opportunity to 
recover refundable dividend tax on hand (RDTOH), whether 
eligible or non-eligible, because no dividends are paid. The 
existence of significant RDTOH would reduce the tax benefit 
of a pipeline considerably. Any capital dividend account would 
also merit consideration; however, few taxpayers or planners 
sophisticated enough to understand the pipeline would fail to 
recognize the benefits of a tax-free capital dividend.

Conclusion
With evolving case law, and the potential for legislative amend-
ment, the landscape around pipelines may change unexpect-
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
the addition of subdivision E, “Electronic Commerce,” to div-
ision II of part  IX of the ETA (“the e-commerce rules”). The 
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drafted to apply only for the purposes of paragraph 84.1(2)(e), 
does not apply to reduce a taxpayer’s capital gains deduction. 
Accordingly, a transfer that would otherwise benefit from the 
relief provided by Bill C-208 would not be precluded from 
benefiting from that relief solely because taxable capital em-
ployed in Canada exceeded the threshold provided for in the 
provision in question.

Paragraph 84.1(2.3)(c): Valuation and Affidavit
Finally, in question 3.4, the CRA addressed paragraph 84.1(2.3)(c), 
which requires the taxpayer to provide the minister with an 
independent assessment of the fair market value of the subject 
shares and an affidavit signed by the taxpayer and a third party 
attesting to the disposal of the shares. The CRA noted that 
guidance on these documentary requirements had been pro-
vided on its website (“Affidavits and Valuations for the Trans-
fer of a Small Business, Family Farm or Fishing Corporation 
(Bill C-208)”) and that these requirements are integral to the 
application of paragraph 84.1(2)(e), and it specifically stated 
that these requirements must be satisfied for that paragraph 
to apply. Advisers should pay close attention to the require-
ments set out on the CRA website, which appears to include 
more information than is explicitly set out in the legislation.

Conclusion
The recent CALU round table highlighted some of the defects 
in the legislative scheme adopted by Bill C-208, but it offers 
some welcome clarifications that may provide taxpayers with 
more certainty when applying these provisions. The Depart-
ment of Finance announced that it plans to bring forward 
additional legislative amendments that would honour the 
spirit of Bill C-208 while safeguarding against unintended tax 
avoidance. The 2022 federal budget announced a consultation 
process on this matter and indicated that legislation to address 
these concerns may be introduced in the fall of 2022. Given the 
relatively wide berth provided by the existing legislation, tax 
advisers may want to carry out transactions under the current 
regime before new legislation is introduced, which, although it 
is likely to be sounder from a drafting perspective, may prove 
to be less generous to taxpayers.
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The second limitation is in paragraph 84.1(2.3)(b), which 
ostensibly provides for a reduction in the capital gains deduc-
tion as the taxable capital employed in Canada by the subject 
corporation increases beyond a certain threshold.

Paragraph 84.1(2.3)(a) and Dispositions 
Within 60 Months
Questions 3.1 and 3.2 dealt with paragraph 84.1(2.3)(a) and 
the effect of dispositions of the subject shares by the purchaser 
corporation within 60 months of their disposal by the taxpayer. 
Commenting on the “by reason of death” exclusion, the CRA 
stated that since the words “by reason of” are not defined in 
the ITA, the CRA would look to the ordinary meaning of the 
phrase for guidance, and it concluded that a causal link be-
tween the death and the subsequent share disposition by the 
purchaser corporation would be required in order to rely on 
this exception.

Questions 3.1 and 3.2 addressed two scenarios. In the first 
scenario, the taxpayer (“the vendor”) disposing of the subject 
shares dies within the 60-month period, and the purchaser 
corporation controlled by the vendor’s child (“the child”) then 
sells the shares to an arm’s-length purchaser corporation. The 
second scenario dealt with the death of the child whose estate 
causes the subject shares to be sold back to the vendor.

With respect to the first scenario, the CRA stated that a 
determination of whether the “by reason of death” exception 
applied could be made only upon a review of all of the facts and 
circumstances. However, the CRA also stated that if the death 
of an individual (in this case, the vendor) made it impractical 
or difficult to continue the current ownership, then the “by 
reason of death” exception could apply to the first scenario.

With respect to the second scenario, the CRA was also pre-
pared to accept that the disposition was “by reason of death.” 
The CRA also commented on the consequences that would 
arise in each scenario if the “by reason of death” exception 
did not apply. The CRA confirmed that the methodology for 
looking at a transfer not exempted “by reason of death” was 
to apply section 84.1 as if the transfer had been made by the 
vendor directly to the ultimate purchaser, and it stated that sec-
tion 84.1 did not apply to the original transfer from the vendor 
to the purchasing corporation. In the first scenario, the transfer 
would be to an arm’s-length purchaser, and therefore subsec-
tion 84.1 would not apply. In the second scenario, too, the trans-
fer would be back to the vendor, and, accordingly, section 84.1 
would not apply.

Paragraph 84.1(2.3)(b): Taxable Capital 
Clawback
In question 3.3, the CRA confirmed that paragraph 84.1(2.3)(b), 
which appears designed to reduce the capital gains deduc-
tion on the basis of taxable capital employed in Canada but is 
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drafted to apply only for the purposes of paragraph 84.1(2)(e), 
does not apply to reduce a taxpayer’s capital gains deduction. 
Accordingly, a transfer that would otherwise benefit from the 
relief provided by Bill C-208 would not be precluded from 
benefiting from that relief solely because taxable capital em-
ployed in Canada exceeded the threshold provided for in the 
provision in question.

Paragraph 84.1(2.3)(c): Valuation and Affidavit
Finally, in question 3.4, the CRA addressed paragraph 84.1(2.3)(c), 
which requires the taxpayer to provide the minister with an 
independent assessment of the fair market value of the subject 
shares and an affidavit signed by the taxpayer and a third party 
attesting to the disposal of the shares. The CRA noted that 
guidance on these documentary requirements had been pro-
vided on its website (“Affidavits and Valuations for the Trans-
fer of a Small Business, Family Farm or Fishing Corporation 
(Bill C-208)”) and that these requirements are integral to the 
application of paragraph 84.1(2)(e), and it specifically stated 
that these requirements must be satisfied for that paragraph 
to apply. Advisers should pay close attention to the require-
ments set out on the CRA website, which appears to include 
more information than is explicitly set out in the legislation.

Conclusion
The recent CALU round table highlighted some of the defects 
in the legislative scheme adopted by Bill C-208, but it offers 
some welcome clarifications that may provide taxpayers with 
more certainty when applying these provisions. The Depart-
ment of Finance announced that it plans to bring forward 
additional legislative amendments that would honour the 
spirit of Bill C-208 while safeguarding against unintended tax 
avoidance. The 2022 federal budget announced a consultation 
process on this matter and indicated that legislation to address 
these concerns may be introduced in the fall of 2022. Given the 
relatively wide berth provided by the existing legislation, tax 
advisers may want to carry out transactions under the current 
regime before new legislation is introduced, which, although it 
is likely to be sounder from a drafting perspective, may prove 
to be less generous to taxpayers.
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The second limitation is in paragraph 84.1(2.3)(b), which 
ostensibly provides for a reduction in the capital gains deduc-
tion as the taxable capital employed in Canada by the subject 
corporation increases beyond a certain threshold.

Paragraph 84.1(2.3)(a) and Dispositions 
Within 60 Months
Questions 3.1 and 3.2 dealt with paragraph 84.1(2.3)(a) and 
the effect of dispositions of the subject shares by the purchaser 
corporation within 60 months of their disposal by the taxpayer. 
Commenting on the “by reason of death” exclusion, the CRA 
stated that since the words “by reason of” are not defined in 
the ITA, the CRA would look to the ordinary meaning of the 
phrase for guidance, and it concluded that a causal link be-
tween the death and the subsequent share disposition by the 
purchaser corporation would be required in order to rely on 
this exception.

Questions 3.1 and 3.2 addressed two scenarios. In the first 
scenario, the taxpayer (“the vendor”) disposing of the subject 
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corporation controlled by the vendor’s child (“the child”) then 
sells the shares to an arm’s-length purchaser corporation. The 
second scenario dealt with the death of the child whose estate 
causes the subject shares to be sold back to the vendor.

With respect to the first scenario, the CRA stated that a 
determination of whether the “by reason of death” exception 
applied could be made only upon a review of all of the facts and 
circumstances. However, the CRA also stated that if the death 
of an individual (in this case, the vendor) made it impractical 
or difficult to continue the current ownership, then the “by 
reason of death” exception could apply to the first scenario.

With respect to the second scenario, the CRA was also pre-
pared to accept that the disposition was “by reason of death.” 
The CRA also commented on the consequences that would 
arise in each scenario if the “by reason of death” exception 
did not apply. The CRA confirmed that the methodology for 
looking at a transfer not exempted “by reason of death” was 
to apply section 84.1 as if the transfer had been made by the 
vendor directly to the ultimate purchaser, and it stated that sec-
tion 84.1 did not apply to the original transfer from the vendor 
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would be to an arm’s-length purchaser, and therefore subsec-
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