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bare trustee) in contravention of the shareholders’ agreement, 
and (2) a call right in favour of the other shareholders.

Since Frye remains good law in Ontario, succession plan-
ners and practitioners acting for shareholders of private com-
pany shares need to be mindful of the issues in the case, and 
be able to incorporate solutions into their planning and advice.

Nicole Woodward
Miller Thomson LLP
nwoodward@millerthomson.com

Acquisition Date of Donated Converted 
Life Insurance Policy Depends on 
Policy Terms
In a recent technical interpretation (TI 2021-0882391E5, Nov-
ember 8, 2021), the CRA advised that the acquisition date of a 
donated permanent life insurance policy that was converted 
from a term life insurance policy depends on the significance 
of the changes involved in the conversion. In this TI, the CRA 
states that if a term life insurance policy is fundamentally 
changed when it is converted to a permanent life insurance 
policy, the policyholder is considered to have acquired a 
new policy at the time of the conversion, for the purposes of 
determining whether the deemed FMV rules under paragraph 
248(35)(b) apply. If these rules apply, the FMV of the donated 
policy may be deemed to be equal to its ACB, depending on the 
circumstances. According to the CRA, this determination must 
be made on a case-by-case basis, through a review of the policy’s 
terms.

Generally, when a taxpayer has donated a life insurance 
policy (in respect of which the taxpayer is a policyholder) 
to a qualified donee, the FMV of that life insurance policy is 
deemed to be the lesser of its FMV (otherwise determined) and 
its ACB immediately before the donation is made, if one of 
the following conditions under paragraph 248(35)(b) is met:

• the taxpayer acquired the donated life insurance policy 
less than 3 years before the day that the donation is 
made; or

• the taxpayer acquired the donated life insurance policy 
less than 10 years before the day that the donation is 
made, and it is reasonable to conclude that, at that 
time, one of the main reasons for its acquisition was to 
donate the life insurance policy to a qualified donee.

The conditions under paragraph 248(35)(b) do not apply when 
the donation is made as a consequence of the taxpayer’s death.

In the TI, the CRA notes that the question at issue—whether 
the conversion of a term life insurance policy to a permanent 
life insurance policy results, for the purposes of paragraph 
248(35)(b), in a new policy being acquired by the policyholder 
at the time of the conversion—is a mixed question of fact 

and law, and can be determined only on a case-by-case basis. 
The CRA advises, in particular, that when the changes “are so 
fundamental as to go to the root of the policy,” a conversion 
may result in the acquisition of a new policy at the time of con-
version. The CRA advises that in order to determine whether 
this result has occurred, all of the provisions of a particular 
life insurance policy should be reviewed.

The CRA also notes that for the purposes of subsection 
248(35), two rules do not apply: (1) the rule that may deem a 
life insurance policy not to have been disposed of or acquired 
in certain limited situations under paragraph 148(10)(d), and 
(2) the rule for certain policies issued before 2017 under sub-
section 148(11).

Paragraph 148(10)(d) provides that a policyholder is gener-
ally deemed not to have disposed of or acquired an interest 
in a life insurance policy (other than an annuity contract) as 
a result only of the exercise of any provision (other than a 
conversion into an annuity contract) of the policy, but para-
graph 148(10)(d) applies for the purposes of section 148 only. 
Subsection 148(11) is relevant to the determination of when a 
life insurance policy (other than an annuity contract) issued 
before 2017 is to be treated as though it were issued after 
2016 for the purposes of certain provisions of the Act and the 
regulations, other than subsection 248(35).

The CRA states that although the time at which a donated 
converted life insurance policy was acquired for the purposes of 
paragraph 248(35)(b) is not affected by paragraph 148(10)(d) 
and subsection 148(11), these rules may be relevant to the 
computing of the ACB of the donated converted life insurance 
policy, and it states that when subsection 248(35) applies, the 
deemed FMV of the policy may be its ACB.

Dino Infanti
KPMG LLP, Vancouver
dinfanti@kpmg.ca

The Cliff Case: When Is a Resignation 
“In Writing” for the Purposes of the 
OBCA?
The recent case of Cliff v. Canada (2022 FCA 16) dealt with the 
question of what constitutes, for the purposes of the Business 
Corporations Act (Ontario) (OBCA), a “written resignation” that 
can give rise to a legally effective director’s resignation for the 
purposes of the ITA and the ETA.

The facts of the case are straightforward. In 2001, the ap-
pellant’s husband asked his accountant to incorporate a new 
corporation on his behalf. Pursuant to these instructions, the 
accountant incorporated Cliff Crucibles Inc. (“Corpco”) under 
the OBCA. The accountant appointed himself as the first dir-
ector and then stepped down. The appellant’s spouse and the 
appellant, who were the shareholders of Corpco, appointed 
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
the addition of subdivision E, “Electronic Commerce,” to div-
ision II of part  IX of the ETA (“the e-commerce rules”). The 
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.
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Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
the addition of subdivision E, “Electronic Commerce,” to div-
ision II of part  IX of the ETA (“the e-commerce rules”). The 
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.
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Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
the addition of subdivision E, “Electronic Commerce,” to div-
ision II of part  IX of the ETA (“the e-commerce rules”). The 
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Opportunity To Address Integration of 
FAPI Gains in Light of Budget 2022
The foreign accrual property income (FAPI) rules force the 
Canadian shareholder of a controlled foreign affiliate (CFA) 
to report on a current basis its “participating percentage” of 
FAPI in income. Without these rules, individuals could defer 
Canadian taxation by simply moving investment assets into 
foreign corporations. Foreign income tax paid on FAPI is recog-
nized through the foreign accrual tax (FAT) deduction mechan-
ism in subsection 91(4)—a deduction equal to FAT multiplied 
by the “relevant tax factor” (RTF). The RTF is currently 4 if the 
Canadian shareholder is a corporation; it is 1.9 for all other 
cases. The RTF of 4 allows a full offset of FAPI when at least 
25 percent of foreign income tax has been paid—a proxy for 
the Canadian combined federal and provincial general cor-
porate tax rate. The RTF does not distinguish between a CCPC 
and another type of corporation. As is well known, investment 
income earned by a CCPC is subject to immediate corporate 
tax at a rate considerably higher than 25 percent.

Budget 2022 Proposal
The 2022 federal budget announced a major amendment to the 
FAPI regime, effective for taxation years beginning on or after 
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April 7, 2022. This amendment will reduce the RTF for CCPCs 
and substantive CCPCs from 4 to 1.9 (throughout this article, 
we will use “CCPC” to refer to both actual and substantive 
CCPCs). The rationale for this amendment is that if the same 
investment income had been earned by a CCPC, the refundable 
corporate tax regime would apply, and this would result in 
46.7 percent to 54.7 percent of immediate corporate tax, de-
pending on the province. Accordingly, the existing RTF of 4 
provides a deferral opportunity because it allows for the full 
offset of FAPI with only 25 percent of foreign income tax paid. 
If RTF is reduced to 1.9, FAPI earned by a CCPC will be subject 
to Canadian tax whenever the foreign tax rate is lower than 
52.63 percent.

The government recognized that a reduced FAT deduction 
would throw off tax integration, and therefore the 2022 budget 
proposed to use the capital dividend account (CDA) to prevent 
double taxation when profits are ultimately repatriated to indi-
vidual shareholders. Specifically, the budget proposes to include 
the following in the CDA of a CCPC:

• the amount of the section 113 deduction on a hybrid 
surplus dividend less withholding tax paid on that 
dividend;

• the amount of the section 113 deduction on a taxable 
surplus dividend, as determined on the basis of the 
new RTF; and

• the amount of the section 113 withholding tax deduc-
tion less withholding tax paid in respect of taxable 
surplus repatriations.

Correspondingly, such foreign dividends will no longer be 
added to the general rate income pool (GRIP). As of this writ-
ing, no legislative details of this proposal have been released.

The reduced RTF also reduces the amount of the taxable 
surplus dividend deduction under paragraph 113(1)(b) when 
the underlying FAPI is repatriated back to the Canadian corpor-
ate shareholder. It does so because this deduction is the product 
of the underlying foreign tax multiplied by the RTF minus 1. 
However, this should generally be offset by an increased sub-
section 91(5) deduction resulting from the reduced FAT.

How the Proposal Will Work
Below, we will show how the new rules work (and where they 
don’t work) in the context of a CFA that owns a foreign rental 
property that is not an excluded property.

Assume that an individual wholly owns Canco, which, in 
turn, wholly owns a CFA. The CFA’s foreign rental income is 
$100, and it paid foreign income tax of $25. Canco is required 
to report $100 as FAPI in respect of the CFA. Under the existing 
FAPI rules, Canco would be entitled to a $100 FAT deduction 
($25 multiplied by an RTF of 4), which fully offsets the FAPI. 
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bare trustee) in contravention of the shareholders’ agreement, 
and (2) a call right in favour of the other shareholders.

Since Frye remains good law in Ontario, succession plan-
ners and practitioners acting for shareholders of private com-
pany shares need to be mindful of the issues in the case, and 
be able to incorporate solutions into their planning and advice.

Nicole Woodward
Miller Thomson LLP
nwoodward@millerthomson.com

Acquisition Date of Donated Converted 
Life Insurance Policy Depends on 
Policy Terms
In a recent technical interpretation (TI 2021-0882391E5, Nov-
ember 8, 2021), the CRA advised that the acquisition date of a 
donated permanent life insurance policy that was converted 
from a term life insurance policy depends on the significance 
of the changes involved in the conversion. In this TI, the CRA 
states that if a term life insurance policy is fundamentally 
changed when it is converted to a permanent life insurance 
policy, the policyholder is considered to have acquired a 
new policy at the time of the conversion, for the purposes of 
determining whether the deemed FMV rules under paragraph 
248(35)(b) apply. If these rules apply, the FMV of the donated 
policy may be deemed to be equal to its ACB, depending on the 
circumstances. According to the CRA, this determination must 
be made on a case-by-case basis, through a review of the policy’s 
terms.

Generally, when a taxpayer has donated a life insurance 
policy (in respect of which the taxpayer is a policyholder) 
to a qualified donee, the FMV of that life insurance policy is 
deemed to be the lesser of its FMV (otherwise determined) and 
its ACB immediately before the donation is made, if one of 
the following conditions under paragraph 248(35)(b) is met:

• the taxpayer acquired the donated life insurance policy 
less than 3 years before the day that the donation is 
made; or

• the taxpayer acquired the donated life insurance policy 
less than 10 years before the day that the donation is 
made, and it is reasonable to conclude that, at that 
time, one of the main reasons for its acquisition was to 
donate the life insurance policy to a qualified donee.

The conditions under paragraph 248(35)(b) do not apply when 
the donation is made as a consequence of the taxpayer’s death.

In the TI, the CRA notes that the question at issue—whether 
the conversion of a term life insurance policy to a permanent 
life insurance policy results, for the purposes of paragraph 
248(35)(b), in a new policy being acquired by the policyholder 
at the time of the conversion—is a mixed question of fact 

and law, and can be determined only on a case-by-case basis. 
The CRA advises, in particular, that when the changes “are so 
fundamental as to go to the root of the policy,” a conversion 
may result in the acquisition of a new policy at the time of con-
version. The CRA advises that in order to determine whether 
this result has occurred, all of the provisions of a particular 
life insurance policy should be reviewed.

The CRA also notes that for the purposes of subsection 
248(35), two rules do not apply: (1) the rule that may deem a 
life insurance policy not to have been disposed of or acquired 
in certain limited situations under paragraph 148(10)(d), and 
(2) the rule for certain policies issued before 2017 under sub-
section 148(11).

Paragraph 148(10)(d) provides that a policyholder is gener-
ally deemed not to have disposed of or acquired an interest 
in a life insurance policy (other than an annuity contract) as 
a result only of the exercise of any provision (other than a 
conversion into an annuity contract) of the policy, but para-
graph 148(10)(d) applies for the purposes of section 148 only. 
Subsection 148(11) is relevant to the determination of when a 
life insurance policy (other than an annuity contract) issued 
before 2017 is to be treated as though it were issued after 
2016 for the purposes of certain provisions of the Act and the 
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The Cliff Case: When Is a Resignation 
“In Writing” for the Purposes of the 
OBCA?
The recent case of Cliff v. Canada (2022 FCA 16) dealt with the 
question of what constitutes, for the purposes of the Business 
Corporations Act (Ontario) (OBCA), a “written resignation” that 
can give rise to a legally effective director’s resignation for the 
purposes of the ITA and the ETA.

The facts of the case are straightforward. In 2001, the ap-
pellant’s husband asked his accountant to incorporate a new 
corporation on his behalf. Pursuant to these instructions, the 
accountant incorporated Cliff Crucibles Inc. (“Corpco”) under 
the OBCA. The accountant appointed himself as the first dir-
ector and then stepped down. The appellant’s spouse and the 
appellant, who were the shareholders of Corpco, appointed 
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themselves as Corpco’s directors effective May 18, 2001, pur-
suant to signed documents. The appointments were reflected 
in the public registry maintained by the Ontario Ministry of 
Consumer and Commercial Relations (“the ministry”) (now 
the Ministry of Government and Consumer Services).

The appellant, who had been adamant from the beginning 
that she was willing to be a director of the corporation only on a 
temporary basis, now informed her spouse that she wanted to be 
removed as a director. Accordingly, the appellant’s spouse con-
tacted his accountant and the accountant’s secretary prepared 
a “Form 1—Initial Return/Notice of Change” (“form 1”). The 
form 1 stated that the appellant’s directorship began on Sep-
tember 4, 2003 and ended on December 12, 2003. At trial, no 
reason for the discrepancy between the May 18, 2001 appoint-
ment and the dates employed on the form 1 was provided. 
The form 1 was placed in Corpco’s minute book. However, 
there was no evidence as to when the form was sent to the 
ministry, other than the accountant’s testimony that his office 
had submitted the form to the ministry. Furthermore, the 
records of the ministry did not reflect the changes reflected 
in the form 1.

Corpco was dissolved in 2013. At the time of the dissolu-
tion, Corpco had outstanding tax liabilities under both the ITA 
and the ETA. The appellant and her spouse were both assessed 
by the minister of national revenue for unremitted tax under 
the ETA and unremitted source deductions under the ITA.

In the earlier TCC decision, it was held, on the basis of 
the decision in Canada v. Chriss (2016 FCA 236), that a valid 
resignation required, for the purposes of the OBCA, a direc-
tor’s personal signature in order to be effective. Therefore, in 
the TCC’s view, since the form 1 did not have a signature, the 
appellant remained a director of Corpco.

The FCA reviewed the Chriss decision and noted that the 
facts in that case involved a resignation letter, prepared by 
the corporation’s solicitor, that was neither dated nor signed 
and remained in a file at the solicitor’s office awaiting sig-
nature. The FCA concluded that the TCC in Chriss had held 
that “where the decision to resign is to be communicated by 
means of a letter, signed by the director, it must be signed to 
be effective.” However, the FCA also held that the decision 
in Chriss “does not require that all resignations must have 
a personal, physical signature to be effective.” In fact, the 
court held that a director may validly resign by e-mail or text. 
The court analogized the scenario in Chriss to an e-mail that 
contains a resignation but remains in the draft folder unsent. 
The FCA also concluded that (1) regardless of the facts, a valid 
resignation must involve no ambiguity about whether a writ-
ten resignation was received by the corporation, and (2) there 
must be certainty about the resignation’s effective date. In this 
case, the FCA found that the TCC had erred in its understand-
ing of the decision in Chriss by imposing a requirement that 
a legally effective resignation must have a physical signature.

The FCA went on to hold that a form 1 is not a resignation 
but a communication by the corporation to the ministry (not, 
importantly, to the corporation itself ). Furthermore, the FCA 
noted that there is no place on a form 1 for a director’s signa-
ture—physical or digital. Finally, examining the form 1 at issue 
in this case, the FCA noted that although the document showed 
that the appellant ceased to be a director on December 12, 2003, 
there was no evidence as to when the form 1 was completed. 
The FCA held that for a resignation to be effective, there must 
be evidence that the corporation received a written resignation 
confirming that the appellant had resigned. The FCA concluded 
by noting that although a form 1 may reflect something that 
may have happened, it is not a substitute for a written resigna-
tion. Accordingly, the appeal was dismissed.

This case serves as a reminder that for a director’s resigna-
tion to be effective, it must be done in compliance with cor-
porate law, and therefore be in writing (whether physical or 
digital). Finally, it should be noted that Ontario has enacted 
the Electronic Commerce Act, 2000, which deals with, among 
other things, the legal recognition of electronic information 
and documents and the use of electronic signatures.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Challenges with Electronic Commerce 
GST/HST Rules
With the rise of e-commerce, the GST/HST regime in Can-
ada’s ETA needed a significant update. In 2020, the Canadian 
government proposed amendments to the ETA, addressing 
three general areas of e-commerce transactions:

• specified supplies of intangible personal property and 
services as defined in subsection 211.1(1) of the ETA, 
which generally include digital products and services 
that are usable in Canada or relate to real property or 
tangible personal property situated in Canada;

• supplies of qualifying tangible personal property as 
it is defined in subsection 211.1(1) of the ETA, which 
generally includes most tangible personal property 
delivered in Canada, unless it is sent by mail or  courier 
to an address in Canada from an address outside 
 Canada; and

• supplies of short-term accommodation through an 
accommodation platform.

These new rules came into effect on July  21, 2021 with 
the addition of subdivision E, “Electronic Commerce,” to div-
ision II of part  IX of the ETA (“the e-commerce rules”). The 
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