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passive investment income” (2018 Budget, Budget Plan, Tax 
Measures: Supplementary Information, at  21), targeted by 
the new rules. In that context, it would be ironic to consider 
that the part IV tax payable on Opco’s non-eligible dividend is 
refunded by Gesco’s eligible dividend. This is precisely what 
Parliament intended to prohibit with this new regime.

One could also argue that the subsection 55(2) part IV tax 
exception does not make this distinction and that Gesco’s 
overall part IV tax is effectively refunded “by the payment of a 
dividend.” The Tax Court examined the underlying rationale 
of the part IV tax exception in Ottawa Air Cargo Centre Ltd. v. 
The Queen (2007 TCC 193; aff’d 2008 FCA 54). While analyzing 
the former subsection 55(2) part  IV tax exception, the court 
concluded that the purpose of the exception is to address 
avoidance and to ensure that the dividend is subject to tax, one 
way or the other: “[I]f the refund of Part IV tax is not received, 
then tax has been paid, not avoided; hence subsection 55(2) 
need not be applied” (at paragraph 33).

Applying the part IV tax exception to our above-mentioned 
example means that Gesco neither effectively pays any net 
part IV tax on receiving the second dividend from Opco nor 
is subject to subsection 55(2), without having any SIOH. Even 
though this seems to be technically right, it defeats the ration-
ale of the part IV tax exception. A legislative clarification would 
be welcome.
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Preston Family Trust II: The 21-Year 
Rule and Non-Resident Beneficiaries
The recent decisions in the Preston cases—The Preston Family 
Trust II v. The Queen (docket no. 2020-641(IT)G), John Preston 
v. The Queen (docket no. 2020-642(IT)G), and Monika Preston v. 
The Queen (docket no. 2020-643(IT)G)—dealt directly with 
a question of litigation procedure. Specifically, the Preston 
cases addressed whether certain statements included in the 
“assumptions of fact” section in the minister of national rev-
enue’s reply to the notice of appeal were conclusions of mixed 
fact and law, not statements of fact, and therefore should be 
struck. This article will not focus on the direct issue being 
litigated in the Preston cases but, instead, will discuss the 
minister’s assessing position with respect to some of the plan-
ning undertaken to deal with the “21-year rule” under the ITA 
in respect of the Preston family trust.

According to the Preston cases, two non-resident benefici-
aries of the Preston trust became the only shareholders of an 
Alberta unlimited liability corporation (ULC) just before the 
trust’s 21st anniversary, and assigned their capital interests 
in the trust to the Alberta ULC pursuant to subsection 85(1) 
of the ITA. The Preston trust proceeded to transfer all of its 

Also, if the payer has an ERDTOH, the part  IV tax exception 
will necessarily apply simultaneously to the SIOH, since any 
dividend, eligible or not, will provide a dividend refund from 
this account (subject to the limitations of clause 129(1)(a)(ii)(B) 
in the case of a non-eligible dividend). Obviously, when the 
dividend  recipient is not connected to the payer, the part  IV 
tax will apply on any dividend.

Taking this reasoning one step further, I wonder whether 
the new RDTOH regime can allow a taxpayer to avoid subsec-
tion 55(2) on a dividend that has no SIOH while having a nil 
net part IV tax liability for the year. In the example above, let us 
assume that Gesco had a previous ERDTOH balance of $70,000 
and that it paid a $200,000 eligible dividend in the same tax-
ation year in which it received Opco’s two dividends. The 
$200,000 eligible dividend would prompt a $70,000 dividend 
refund from Gesco’s ERDTOH that would offset its $70,000 
part IV tax on Opco’s $182,608 non-eligible dividend. Deter-
mining whether the part  IV tax exception still applies to ex-
empt this latter dividend from subsection 55(2) becomes the 
issue. Is Opco’s $182,608 non-eligible dividend “subject to tax 
under Part IV that is not refunded as a consequence of the pay-
ment of a dividend” (see subsection 55(2))? Is the part IV tax 
paid on this non-eligible dividend refunded “as a consequence 
of the payment” of Gesco’s eligible dividend? This part IV tax 
increases Gesco’s NERDTOH (see paragraph (b) of the defin-
ition in subsection 129(4)). Subparagraph 129(1)(a)(ii), how-
ever, prohibits Gesco from obtaining a dividend refund out 
of this NERDTOH by paying an eligible dividend. Could we 
then conclude that the part IV tax paid on Opco’s non-eligible 
dividend was refunded?

A literal reading of the ITA could lead to the conclusion 
that this specific part  IV tax is not refunded but added to 
Gesco’s NERDTOH because Gesco’s “dividend refund” is in 
no way related to the particular “part IV tax” payable. Even if 
the ITA defines the part IV tax (in subsection 186(1)) and the 
“dividend refund” (in subsection 129(1)) as unique amounts 
established “for the year,” it seems to differentiate between 
eligible and non-eligible part IV taxes and dividend refunds. 
Paragraph (a) of the ERDTOH definition in subsection 129(4) 
refers to “the total of the taxes payable under Part IV . . . for the 
year in respect of . . . (ii) taxable dividends received . . . from 
corporations that are connected with the particular corpora-
tion.” The NERDTOH definition draws the same distinction. 
Each definition considers dividend refunds and part IV taxes 
from ERDTOH and NERDTOH distinctly. It seems possible 
for a corporation to have more than one “part  IV tax” pay-
able for the year and thus more than one “dividend refund.” 
The T 2 corporation income tax return computes differently 
the eligible and the non-eligible dividend refunds (page  7, 
lines CC and FF). This is not surprising, given that the new 
RDTOH mechanism was specifically designed to prevent an 
eligible dividend from generating a dividend refund out of a 
NERDTOH. This would provide “a tax deferral advantage on 
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directly addressed planning virtually identical to the plan-
ning undertaken in the Preston cases (that is, planning that 
involved the assignment of capital interests in a trust held by 
non-residents to a Canadian-resident corporation in order to 
secure a tax-deferred rollout of trust assets). The trust identi-
fied in the TI did not directly provide for a corporate benefici-
ary in the trust deed.

In the TI, the CRA noted that the definition of “benefici-
ary” in subsection 108(1), which applies for the purposes of 
subdivision k and section 107, includes a person “beneficially 
interested in a trust,” which is defined in paragraph 248(25)(a) 
to include

any person . . . that has any right (whether immediate or future, 
whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any person . . .) as a 
beneficiary under a trust to receive any of the income or capital 
of the particular trust either directly from the particular trust 
or indirectly through one or more trusts.

In the TI, however, the CRA takes the position that the meaning 
of “beneficiary,” as expanded by paragraph 248(25)(a), refers to 
“a person who can be identified as a beneficiary of a trust in the 
ordinary sense.” The CRA took the same position more recently 
in document no. 2021-0879021C 6 (June 15, 2021).

On the basis of this interpretation of “beneficiary,” the TI 
takes the position that the Canadian-resident corporation “is 
not a beneficiary with a capital interest in the Trust following 
the assignment” and that the individuals remained benefici-
aries of the relevant trust. As a result, the CRA took the view 
that “the transfer of the Trust’s assets to [the Canadian-resident 
corporation] subsequent to the assignment was for the benefit 
of” the individual non-resident beneficiaries. On that basis, 
the CRA took the position that (1) subsection 107(5) applied, 
(2) the rollover provided for in subsection 107(2) would not be 
applicable, and (3) a deemed disposition of the assets ultim-
ately transferred to the Canadian-resident corporation by the 
relevant trust would occur pursuant to subsection 107(2.1).

The CRA has also stated that planning of this type (that is, 
planning that uses a tax-deferred rollout to a Canadian-resident 
corporation owned by a non-resident) raises significant con-
cerns and that the CRA would “consider the application of 
GAAR when faced with a similar set of transactions unless 
substantial evidence supporting its non-application is pro-
vided” (CRA document no.  2017-0724301C 6, November  21, 
2017). Of interest in this regard is the recent designation of 
this type of planning—that is, planning designed to avoid the 
application of subsection 107(5) pursuant to section 237.4 of 
the ITA—under the new “notifiable transaction” regime (see 
draft legislation released on February 4, 2022).

It will be interesting to see how the substantive question 
raised by the assessment in this case is dealt with. We note 
that the language in paragraph 248(25)(a) is quite broad, and 

capital property, consisting of shares of a holding corporation 
(“Holdco”) and a partnership interest, to the Alberta ULC.

The purpose of these steps is explained by M. Elena Hoff-
stein and Corina S. Weigl in a paper that was given at the 
Canadian Tax Foundation’s 2014 Ontario Tax Conference and 
cited by Spiro J in his decision, which lays out the rationale 
for the steps undertaken. By way of background, the general 
planning to address the deemed disposition of trust assets 
resulting from the 21-year rule would be a tax-deferred rollout 
to beneficiaries pursuant to subsection 107(2) of the ITA. How-
ever, pursuant to subsection 107(5) of the ITA, such a rollout 
is not available to non-resident beneficiaries for most types of 
property. The exceptions include property described in sub-
paragraphs 128.1(4)(b)(i) to (b)(iii) of the ITA—most typically, 
“real or immovable property situated in Canada.”

The 2014 paper by Hoffstein and Weigl offers as a planning 
option a distribution of the relevant property to a Canadian-
resident corporation of which a non-resident individual bene-
ficiary is directly or indirectly a shareholder. The paper also 
contemplates situations where the terms of the relevant trust 
do not expressly provide for a corporate beneficiary within the 
class of beneficiaries of the trust, and it contemplates mechan-
isms for making use of the rollout provided for in subsection 
107(2) despite that lack.

In the Preston cases, there appears to have been no dir-
ect provision for corporate beneficiaries under the trust deed 
itself. Therefore, in order to achieve a tax-deferred rollout of 
the Preston trust property, two individual non-resident bene-
ficiaries of the Preston trust assigned their capital interest 
in the trust to the Alberta ULC, and then the property was 
distributed from the trust to the Alberta ULC. An unlimited 
liability company may have been used to mitigate adverse US 
tax consequences.

The minister assessed on the basis that the Alberta ULC 
never became a beneficiary of the Preston trust and that those 
two individual non-resident beneficiaries continued as bene-
ficiaries after the assignment of their capital interests. Ac-
cordingly, the minister assessed the relevant parties as if the 
Preston trust effectively distributed the relevant assets directly 
to the two individual non-resident beneficiaries.

On that basis, the minister assessed approximately $12 mil-
lion in tax to the Preston trust pursuant to part I and part XII.2 
of the ITA on the theory that the Preston trust had been 
deemed to have disposed of its capital property as a result of its 
distribution to the two non-resident individual beneficiaries. 
This article will not address the mechanics of part XII.2—a 
regime that, in general terms, is intended to ensure that one 
cannot avoid the tax that would be payable by a trust on cer-
tain types of income by allocating the income to non-resident 
beneficiaries.

The minister’s theory of the case is consistent with CRA 
document no. 2017-0683021I 7 (June 8, 2018) (“the TI”), which 
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Disposition of Capital Property: Failure 
To Report at Fair Market Value
The TCC ruling in Lauria v. The Queen (2021 TCC 66) is a 
reminder of the potentially broad application of subsection 
152(4), which permits the reassessment of otherwise statute-
barred taxation years if a tax filing includes a misrepresen-
tation attributable to carelessness or neglect, regardless of 
whether there were any intentional misstatements at the time 
of filing. The ruling has broad implications for transactions 
involving the disposition of capital property, including estate 
freeze transactions. When taxpayers fail to seek independent 
valuation advice, they may be exposed to reassessment, with 
no time limit to adjust proceeds.

Briefly, in Lauria, the individual taxpayers, who were dir-
ectors of a wealth management corporation, had transferred 
common shares to personal family trusts just before the issu-
ance of an initial public offering (IPO). An underwriter was 
engaged on March 2; sale to the trusts occurred on March 31; a 
preliminary prospectus was filed on April 18; and the IPO was 
completed on May 26. The taxpayers relied on an internal valu-
ation model contained in a longstanding shareholders’ agree-
ment, ignoring the possibility of a higher share value from the 
IPO, and they had not obtained independent valuation advice. 
Nearly 10 years later, the CRA reassessed the resulting capital 
gains from the initial disposition to the trusts, finding them to 
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be substantially underreported. The taxpayers were unsuccess-
ful both in the argument that the returns were statute-barred 
and in the issue of FMV, although the reassessment was ad-
justed to reflect a concession by the minister to reduce the 
value to match the value determined by the minister’s expert. 
The court concluded that the taxpayers had misrepresented 
the taxable capital gain amount; thus, a reassessment beyond 
the ordinary reassessment period was permitted. The conse-
quences included double taxation under paragraph 69(1)(b), 
given the underlying non-arm’s-length transaction.

The court noted that one purpose of paragraph 152(4)(a) is 
to promote the accurate reporting of all amounts to the CRA 
when a tax return is filed. The CRA argued first that the taxpay-
ers’ returns included a misrepresentation of the proceeds from 
disposing of the shares to the trust. One of the challenges of 
such a process is to ascertain the FMV of the shares at the time 
of disposition. (Note that FMV is not defined in the Act, but 
guidance can be sought from existing jurisprudence: see Hen-
derson Estate and Bank of New York v. MNR, 73 DTC 5471.) For a 
non-arm’s-length transaction, the successful establishment of 
FMV is an important first step for an application of paragraph 
69(1)(b). The CRA engaged an external valuator who consid-
ered all relevant facts, including the imminent issuance of an 
IPO. (The reader should note that the use of an expert witness 
by the CRA is not uncommon.) The court accepted the detailed 
analysis provided by the expert witness, in which it was noted 
that the IPO closely followed the share sale to the trust. This is 
important, because the IPO liquidity event clearly involved a 
higher share price than the share price used in the taxpayers’ 
sale to the trusts: the historical share price formula used by 
the taxpayers did not factor in the possibility of a higher share 
price following the IPO, and the formula had never been tested 
in a wide market, because only employees participated in 
ownership—a fact that led the court to rule that the CRA had 
established the misrepresentation of the share value.

The application of subsection 152(4) requires the CRA to 
prove carelessness or neglect; the mere existence of a misrepre-
sentation is not sufficient to apply subparagraph 152(4)(a)(i). 
(For a recent ruling, see paragraph 23 of Deyab v. Canada, 2020 
FCA 222.) The court concluded in Lauria that the taxpayers 
had failed to meet the test for reasonable care, given their ex-
perience and familiarity with the valuation process. The court 
commented that the taxpayers’ sincere belief that the values 
they had used reflected the shares’ FMV was insufficient to 
overcome their carelessness in failing to recognize that the IPO 
could change the values, and in failing to obtain independent 
advice. The court also indicated that an increase in value of 
over 2,000 percent in the two months before the trusts sold 
the shares “should have raised a red flag.”
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passive investment income” (2018 Budget, Budget Plan, Tax 
Measures: Supplementary Information, at  21), targeted by 
the new rules. In that context, it would be ironic to consider 
that the part IV tax payable on Opco’s non-eligible dividend is 
refunded by Gesco’s eligible dividend. This is precisely what 
Parliament intended to prohibit with this new regime.

One could also argue that the subsection 55(2) part IV tax 
exception does not make this distinction and that Gesco’s 
overall part IV tax is effectively refunded “by the payment of a 
dividend.” The Tax Court examined the underlying rationale 
of the part IV tax exception in Ottawa Air Cargo Centre Ltd. v. 
The Queen (2007 TCC 193; aff’d 2008 FCA 54). While analyzing 
the former subsection 55(2) part  IV tax exception, the court 
concluded that the purpose of the exception is to address 
avoidance and to ensure that the dividend is subject to tax, one 
way or the other: “[I]f the refund of Part IV tax is not received, 
then tax has been paid, not avoided; hence subsection 55(2) 
need not be applied” (at paragraph 33).

Applying the part IV tax exception to our above-mentioned 
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directly addressed planning virtually identical to the plan-
ning undertaken in the Preston cases (that is, planning that 
involved the assignment of capital interests in a trust held by 
non-residents to a Canadian-resident corporation in order to 
secure a tax-deferred rollout of trust assets). The trust identi-
fied in the TI did not directly provide for a corporate benefici-
ary in the trust deed.

In the TI, the CRA noted that the definition of “benefici-
ary” in subsection 108(1), which applies for the purposes of 
subdivision k and section 107, includes a person “beneficially 
interested in a trust,” which is defined in paragraph 248(25)(a) 
to include

any person . . . that has any right (whether immediate or future, 
whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any person . . .) as a 
beneficiary under a trust to receive any of the income or capital 
of the particular trust either directly from the particular trust 
or indirectly through one or more trusts.

In the TI, however, the CRA takes the position that the meaning 
of “beneficiary,” as expanded by paragraph 248(25)(a), refers to 
“a person who can be identified as a beneficiary of a trust in the 
ordinary sense.” The CRA took the same position more recently 
in document no. 2021-0879021C 6 (June 15, 2021).

On the basis of this interpretation of “beneficiary,” the TI 
takes the position that the Canadian-resident corporation “is 
not a beneficiary with a capital interest in the Trust following 
the assignment” and that the individuals remained benefici-
aries of the relevant trust. As a result, the CRA took the view 
that “the transfer of the Trust’s assets to [the Canadian-resident 
corporation] subsequent to the assignment was for the benefit 
of” the individual non-resident beneficiaries. On that basis, 
the CRA took the position that (1) subsection 107(5) applied, 
(2) the rollover provided for in subsection 107(2) would not be 
applicable, and (3) a deemed disposition of the assets ultim-
ately transferred to the Canadian-resident corporation by the 
relevant trust would occur pursuant to subsection 107(2.1).

The CRA has also stated that planning of this type (that is, 
planning that uses a tax-deferred rollout to a Canadian-resident 
corporation owned by a non-resident) raises significant con-
cerns and that the CRA would “consider the application of 
GAAR when faced with a similar set of transactions unless 
substantial evidence supporting its non-application is pro-
vided” (CRA document no.  2017-0724301C 6, November  21, 
2017). Of interest in this regard is the recent designation of 
this type of planning—that is, planning designed to avoid the 
application of subsection 107(5) pursuant to section 237.4 of 
the ITA—under the new “notifiable transaction” regime (see 
draft legislation released on February 4, 2022).

It will be interesting to see how the substantive question 
raised by the assessment in this case is dealt with. We note 
that the language in paragraph 248(25)(a) is quite broad, and 

capital property, consisting of shares of a holding corporation 
(“Holdco”) and a partnership interest, to the Alberta ULC.

The purpose of these steps is explained by M. Elena Hoff-
stein and Corina S. Weigl in a paper that was given at the 
Canadian Tax Foundation’s 2014 Ontario Tax Conference and 
cited by Spiro J in his decision, which lays out the rationale 
for the steps undertaken. By way of background, the general 
planning to address the deemed disposition of trust assets 
resulting from the 21-year rule would be a tax-deferred rollout 
to beneficiaries pursuant to subsection 107(2) of the ITA. How-
ever, pursuant to subsection 107(5) of the ITA, such a rollout 
is not available to non-resident beneficiaries for most types of 
property. The exceptions include property described in sub-
paragraphs 128.1(4)(b)(i) to (b)(iii) of the ITA—most typically, 
“real or immovable property situated in Canada.”

The 2014 paper by Hoffstein and Weigl offers as a planning 
option a distribution of the relevant property to a Canadian-
resident corporation of which a non-resident individual bene-
ficiary is directly or indirectly a shareholder. The paper also 
contemplates situations where the terms of the relevant trust 
do not expressly provide for a corporate beneficiary within the 
class of beneficiaries of the trust, and it contemplates mechan-
isms for making use of the rollout provided for in subsection 
107(2) despite that lack.

In the Preston cases, there appears to have been no dir-
ect provision for corporate beneficiaries under the trust deed 
itself. Therefore, in order to achieve a tax-deferred rollout of 
the Preston trust property, two individual non-resident bene-
ficiaries of the Preston trust assigned their capital interest 
in the trust to the Alberta ULC, and then the property was 
distributed from the trust to the Alberta ULC. An unlimited 
liability company may have been used to mitigate adverse US 
tax consequences.

The minister assessed on the basis that the Alberta ULC 
never became a beneficiary of the Preston trust and that those 
two individual non-resident beneficiaries continued as bene-
ficiaries after the assignment of their capital interests. Ac-
cordingly, the minister assessed the relevant parties as if the 
Preston trust effectively distributed the relevant assets directly 
to the two individual non-resident beneficiaries.

On that basis, the minister assessed approximately $12 mil-
lion in tax to the Preston trust pursuant to part I and part XII.2 
of the ITA on the theory that the Preston trust had been 
deemed to have disposed of its capital property as a result of its 
distribution to the two non-resident individual beneficiaries. 
This article will not address the mechanics of part XII.2—a 
regime that, in general terms, is intended to ensure that one 
cannot avoid the tax that would be payable by a trust on cer-
tain types of income by allocating the income to non-resident 
beneficiaries.

The minister’s theory of the case is consistent with CRA 
document no. 2017-0683021I 7 (June 8, 2018) (“the TI”), which 

7
Volume 22, Number 2 April 2022

T a x O w n e r - M a n a g e rfor The

directly addressed planning virtually identical to the plan-
ning undertaken in the Preston cases (that is, planning that 
involved the assignment of capital interests in a trust held by 
non-residents to a Canadian-resident corporation in order to 
secure a tax-deferred rollout of trust assets). The trust identi-
fied in the TI did not directly provide for a corporate benefici-
ary in the trust deed.

In the TI, the CRA noted that the definition of “benefici-
ary” in subsection 108(1), which applies for the purposes of 
subdivision k and section 107, includes a person “beneficially 
interested in a trust,” which is defined in paragraph 248(25)(a) 
to include

any person . . . that has any right (whether immediate or future, 
whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any person . . .) as a 
beneficiary under a trust to receive any of the income or capital 
of the particular trust either directly from the particular trust 
or indirectly through one or more trusts.

In the TI, however, the CRA takes the position that the meaning 
of “beneficiary,” as expanded by paragraph 248(25)(a), refers to 
“a person who can be identified as a beneficiary of a trust in the 
ordinary sense.” The CRA took the same position more recently 
in document no. 2021-0879021C 6 (June 15, 2021).

On the basis of this interpretation of “beneficiary,” the TI 
takes the position that the Canadian-resident corporation “is 
not a beneficiary with a capital interest in the Trust following 
the assignment” and that the individuals remained benefici-
aries of the relevant trust. As a result, the CRA took the view 
that “the transfer of the Trust’s assets to [the Canadian-resident 
corporation] subsequent to the assignment was for the benefit 
of” the individual non-resident beneficiaries. On that basis, 
the CRA took the position that (1) subsection 107(5) applied, 
(2) the rollover provided for in subsection 107(2) would not be 
applicable, and (3) a deemed disposition of the assets ultim-
ately transferred to the Canadian-resident corporation by the 
relevant trust would occur pursuant to subsection 107(2.1).

The CRA has also stated that planning of this type (that is, 
planning that uses a tax-deferred rollout to a Canadian-resident 
corporation owned by a non-resident) raises significant con-
cerns and that the CRA would “consider the application of 
GAAR when faced with a similar set of transactions unless 
substantial evidence supporting its non-application is pro-
vided” (CRA document no.  2017-0724301C 6, November  21, 
2017). Of interest in this regard is the recent designation of 
this type of planning—that is, planning designed to avoid the 
application of subsection 107(5) pursuant to section 237.4 of 
the ITA—under the new “notifiable transaction” regime (see 
draft legislation released on February 4, 2022).

It will be interesting to see how the substantive question 
raised by the assessment in this case is dealt with. We note 
that the language in paragraph 248(25)(a) is quite broad, and 

capital property, consisting of shares of a holding corporation 
(“Holdco”) and a partnership interest, to the Alberta ULC.

The purpose of these steps is explained by M. Elena Hoff-
stein and Corina S. Weigl in a paper that was given at the 
Canadian Tax Foundation’s 2014 Ontario Tax Conference and 
cited by Spiro J in his decision, which lays out the rationale 
for the steps undertaken. By way of background, the general 
planning to address the deemed disposition of trust assets 
resulting from the 21-year rule would be a tax-deferred rollout 
to beneficiaries pursuant to subsection 107(2) of the ITA. How-
ever, pursuant to subsection 107(5) of the ITA, such a rollout 
is not available to non-resident beneficiaries for most types of 
property. The exceptions include property described in sub-
paragraphs 128.1(4)(b)(i) to (b)(iii) of the ITA—most typically, 
“real or immovable property situated in Canada.”

The 2014 paper by Hoffstein and Weigl offers as a planning 
option a distribution of the relevant property to a Canadian-
resident corporation of which a non-resident individual bene-
ficiary is directly or indirectly a shareholder. The paper also 
contemplates situations where the terms of the relevant trust 
do not expressly provide for a corporate beneficiary within the 
class of beneficiaries of the trust, and it contemplates mechan-
isms for making use of the rollout provided for in subsection 
107(2) despite that lack.

In the Preston cases, there appears to have been no dir-
ect provision for corporate beneficiaries under the trust deed 
itself. Therefore, in order to achieve a tax-deferred rollout of 
the Preston trust property, two individual non-resident bene-
ficiaries of the Preston trust assigned their capital interest 
in the trust to the Alberta ULC, and then the property was 
distributed from the trust to the Alberta ULC. An unlimited 
liability company may have been used to mitigate adverse US 
tax consequences.

The minister assessed on the basis that the Alberta ULC 
never became a beneficiary of the Preston trust and that those 
two individual non-resident beneficiaries continued as bene-
ficiaries after the assignment of their capital interests. Ac-
cordingly, the minister assessed the relevant parties as if the 
Preston trust effectively distributed the relevant assets directly 
to the two individual non-resident beneficiaries.

On that basis, the minister assessed approximately $12 mil-
lion in tax to the Preston trust pursuant to part I and part XII.2 
of the ITA on the theory that the Preston trust had been 
deemed to have disposed of its capital property as a result of its 
distribution to the two non-resident individual beneficiaries. 
This article will not address the mechanics of part XII.2—a 
regime that, in general terms, is intended to ensure that one 
cannot avoid the tax that would be payable by a trust on cer-
tain types of income by allocating the income to non-resident 
beneficiaries.

The minister’s theory of the case is consistent with CRA 
document no. 2017-0683021I 7 (June 8, 2018) (“the TI”), which 

7
Volume 22, Number 2 April 2022

T a x O w n e r - M a n a g e rfor The

directly addressed planning virtually identical to the plan-
ning undertaken in the Preston cases (that is, planning that 
involved the assignment of capital interests in a trust held by 
non-residents to a Canadian-resident corporation in order to 
secure a tax-deferred rollout of trust assets). The trust identi-
fied in the TI did not directly provide for a corporate benefici-
ary in the trust deed.

In the TI, the CRA noted that the definition of “benefici-
ary” in subsection 108(1), which applies for the purposes of 
subdivision k and section 107, includes a person “beneficially 
interested in a trust,” which is defined in paragraph 248(25)(a) 
to include

any person . . . that has any right (whether immediate or future, 
whether absolute or contingent or whether conditional on or 
subject to the exercise of any discretion by any person . . .) as a 
beneficiary under a trust to receive any of the income or capital 
of the particular trust either directly from the particular trust 
or indirectly through one or more trusts.

In the TI, however, the CRA takes the position that the meaning 
of “beneficiary,” as expanded by paragraph 248(25)(a), refers to 
“a person who can be identified as a beneficiary of a trust in the 
ordinary sense.” The CRA took the same position more recently 
in document no. 2021-0879021C 6 (June 15, 2021).

On the basis of this interpretation of “beneficiary,” the TI 
takes the position that the Canadian-resident corporation “is 
not a beneficiary with a capital interest in the Trust following 
the assignment” and that the individuals remained benefici-
aries of the relevant trust. As a result, the CRA took the view 
that “the transfer of the Trust’s assets to [the Canadian-resident 
corporation] subsequent to the assignment was for the benefit 
of” the individual non-resident beneficiaries. On that basis, 
the CRA took the position that (1) subsection 107(5) applied, 
(2) the rollover provided for in subsection 107(2) would not be 
applicable, and (3) a deemed disposition of the assets ultim-
ately transferred to the Canadian-resident corporation by the 
relevant trust would occur pursuant to subsection 107(2.1).

The CRA has also stated that planning of this type (that is, 
planning that uses a tax-deferred rollout to a Canadian-resident 
corporation owned by a non-resident) raises significant con-
cerns and that the CRA would “consider the application of 
GAAR when faced with a similar set of transactions unless 
substantial evidence supporting its non-application is pro-
vided” (CRA document no.  2017-0724301C 6, November  21, 
2017). Of interest in this regard is the recent designation of 
this type of planning—that is, planning designed to avoid the 
application of subsection 107(5) pursuant to section 237.4 of 
the ITA—under the new “notifiable transaction” regime (see 
draft legislation released on February 4, 2022).

It will be interesting to see how the substantive question 
raised by the assessment in this case is dealt with. We note 
that the language in paragraph 248(25)(a) is quite broad, and 

capital property, consisting of shares of a holding corporation 
(“Holdco”) and a partnership interest, to the Alberta ULC.

The purpose of these steps is explained by M. Elena Hoff-
stein and Corina S. Weigl in a paper that was given at the 
Canadian Tax Foundation’s 2014 Ontario Tax Conference and 
cited by Spiro J in his decision, which lays out the rationale 
for the steps undertaken. By way of background, the general 
planning to address the deemed disposition of trust assets 
resulting from the 21-year rule would be a tax-deferred rollout 
to beneficiaries pursuant to subsection 107(2) of the ITA. How-
ever, pursuant to subsection 107(5) of the ITA, such a rollout 
is not available to non-resident beneficiaries for most types of 
property. The exceptions include property described in sub-
paragraphs 128.1(4)(b)(i) to (b)(iii) of the ITA—most typically, 
“real or immovable property situated in Canada.”

The 2014 paper by Hoffstein and Weigl offers as a planning 
option a distribution of the relevant property to a Canadian-
resident corporation of which a non-resident individual bene-
ficiary is directly or indirectly a shareholder. The paper also 
contemplates situations where the terms of the relevant trust 
do not expressly provide for a corporate beneficiary within the 
class of beneficiaries of the trust, and it contemplates mechan-
isms for making use of the rollout provided for in subsection 
107(2) despite that lack.

In the Preston cases, there appears to have been no dir-
ect provision for corporate beneficiaries under the trust deed 
itself. Therefore, in order to achieve a tax-deferred rollout of 
the Preston trust property, two individual non-resident bene-
ficiaries of the Preston trust assigned their capital interest 
in the trust to the Alberta ULC, and then the property was 
distributed from the trust to the Alberta ULC. An unlimited 
liability company may have been used to mitigate adverse US 
tax consequences.

The minister assessed on the basis that the Alberta ULC 
never became a beneficiary of the Preston trust and that those 
two individual non-resident beneficiaries continued as bene-
ficiaries after the assignment of their capital interests. Ac-
cordingly, the minister assessed the relevant parties as if the 
Preston trust effectively distributed the relevant assets directly 
to the two individual non-resident beneficiaries.

On that basis, the minister assessed approximately $12 mil-
lion in tax to the Preston trust pursuant to part I and part XII.2 
of the ITA on the theory that the Preston trust had been 
deemed to have disposed of its capital property as a result of its 
distribution to the two non-resident individual beneficiaries. 
This article will not address the mechanics of part XII.2—a 
regime that, in general terms, is intended to ensure that one 
cannot avoid the tax that would be payable by a trust on cer-
tain types of income by allocating the income to non-resident 
beneficiaries.

The minister’s theory of the case is consistent with CRA 
document no. 2017-0683021I 7 (June 8, 2018) (“the TI”), which 

8
Volume 22, Number 2 April 2022

T a x O w n e r - M a n a g e rfor The

An ABIL is equal to half of a taxpayer’s BIL. An ABIL is 
favourable to an allowable capital loss because an ABIL is fully 
deductible against all other sources of income. If the ABIL is 
not fully deducted in the year in which it is incurred, it is treated 
as a non-capital loss that can then be carried back 3 years or 
forward for 10 years. It is not surprising that taxpayers want 
what would be otherwise characterized as a capital loss to be 
afforded favourable ABIL treatment.

Decision and Analysis
At trial, the Crown’s position was that because the loans had 
been made to 201, and because 201 was not an SBC, the Diases 
were not entitled to ABILs. The Diases argued that they were 
entitled to the ABILs because 201 was simply a conduit, and 
the loans were actually made to Dandy and Indiva.

The court closely analyzed the documentary evidence and 
considered the testimony of Ms.  Dias. In the process, the 
court found that the money was loaned to 201, not to either 
Dandy or Indiva.

The court examined 201’s 2007 tax return (July 31 year-end). 
By July 31, 2007, the appellants had transferred $825,000 to 
201. But the schedule 100 filed with the 2007 return reported 
a loan receivable of $790,080 and outstanding shareholder 
loans of $781,338. The court was understandably confounded 
by the discrepant figures, and it found that the discrepancies 
suggest that

• the accountant involved had taken the position that the 
Diases had loaned the money to 201, which had then 
loaned the money out to Dandy;

• Mr. Dias agreed to the position taken by the accountant, 
since he signed the return;

• the disparate figures meant that some of the amounts 
had been repaid to 201; and

• the unequal loan receivable and shareholder loan values 
meant that different adjustments had been made.

These findings were found to be inconsistent with the 
claim that 201 was simply a conduit. If 201 was simply a con-
duit, the adjustments itemized above would likely not have 
been made. The court also examined 201’s 2014 tax return and 
found that it contained similar discrepancies. In that return, 
201 reflected a liability of only $830,514. This was inconsis-
tent with Ms. Dias’s testimony that no repayments had been 
made. If no repayments had been made, the liability should 
have been reflected as the aggregate loan amount of $850,000, 
which bank statements indicated had been deposited by Ms. 
and Mr. Dias in the 201 bank account.

A particularly damning circumstance in this case was that 
the Dias’s ABIL claims were initially made with reference to 
loans made to 201, not to Dandy or Indiva. During the audit, 
the Diases repeatedly indicated that the loans had been made 
to 201. Their story changed when they realized they were not 
entitled to ABILs for loans to 201.

the result of the litigation may hinge on whether that language 
is broad enough to capture an interest acquired from an exist-
ing beneficiary and the nature of the interest acquired under 
the relevant trust law. The text of the Preston cases does not 
indicate whether the relevant taxpayers were also assessed 
under GAAR.
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When an ABIL Is Claimed, Form 
Matters: Dias v. The Queen
Important Facts
Dias v. The Queen (2021 TCC 85) is a recent and important 
decision of the TCC. The case involves two appellants, Wendy 
Dias and Xavier Dias. In 2006, Ms. Dias decided to open a 
retail fashion and furniture business with her brother, David 
Anslem. The two consulted an accountant to structure the 
business.

The accountant advised them to form two companies,  Dandy 
Holdings Inc. (“Dandy”) and Indiva Retail Inc. (“ Indiva”). 
Ms. Dias owned 45 percent and Mr. Anslem owned 55 percent 
of the shares of each of the two companies. The plan was to 
have Dandy lease premises to Indiva, with Indiva conducting 
the business operations.

Both Mr.  and Ms.  Dias financed the business by using 
savings, loans, and lines of credit, and by withdrawing funds 
from their RRSPs. Neither of them, however, injected the 
funds directly into either Dandy or Indiva. Rather, they de-
posited these amounts in a separate numbered corporation, 
2014705 Ontario Inc. (“201”). Both of them were 50 percent 
shareholders of 201. All of the funds transferred to 201 were 
then transferred to Dandy’s account. It is important to note 
that although Dandy and Indiva were small business corpor-
ations, 201 was not.

At some point between 2007 and 2014, the loans went bad. 
When filing their 2014 tax returns, both Mr. and Ms.  Dias 
claimed allowable business investment losses (ABILs) in respect 
of the loans made to 201. Further, both claimed non-capital 
loss carryforwards in 2015 relating to the unused ABILs. The 
minister denied both claims.

ABIL Explained
Generally, a business investment loss (BIL) arises on the sale 
or other disposition, at a loss, of a share of a small business 
corporation (SBC) or a debt owing to an individual taxpayer by 
an SBC. An SBC is a CCPC all or substantially all of the FMV of 
the assets of which are used in an active business.


