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ual received on shares of a corporation (subject to certain ex-
clusions not relevant to the scenarios discussed in this article).

The CRA was asked to opine on whether an ordering rule 
governs the application of these two legislative schemes (the 
subsection 82(3) election and TOSI) and then to illustrate, with 
hypotheticals, how these sets of rules would work. The CRA 
concluded that, although no ordering rule in the ITA governs 
the interaction of subsection 82(3) and section 120.4, the text 
of the provisions indicates that subsection 82(3) should take 
precedence over section 120.4 and should be applied first. The 
CRA also stated that GAAR should not apply.

Accordingly, in the CRA’s view, the correct method of apply-
ing the two provisions is to allocate receipt of the dividends 
in accordance with subsection 82(3) and then apply the TOSI 
regime.

The CRA examined three hypothetical examples in order to 
illustrate the TOSI analysis when subsection 82(3) is applied. 
In each example, the CRA commented on (1) how TOSI would 
apply to the dividends received by the recipient spouse if no 
election had been made, and (2) how it would apply, if the elec-
tion had been made, to the dividends deemed received by the 
electing spouse.

First Hypothetical
The first hypothetical dealt with a recipient spouse who owned 
shares with less than 10 percent of the votes and FMV of all 
of the shares of a corporation and was not actively engaged in 
the business of that corporation. The electing spouse owned 
no shares in the corporation but was actively engaged in its 
business.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation would not have been an 
“excluded amount” (as defined in subsection 120.4(1)) to the 
recipient spouse and would, therefore, have been split income 
subject to TOSI.

The CRA concluded that if the subsection 82(3) election 
had been made, the election would have converted taxable 
dividends subject to TOSI in the hands of the recipient spouse 
into an income inclusion that was an excluded amount to the 
electing spouse. In the CRA’s view, one examines the applica-
tion of TOSI on the basis of the share ownership and personal 
circumstances of the electing spouse, not the recipient spouse. 
In this hypothetical, the taxable dividends deemed received 
by the electing spouse were an excluded amount because the 
electing spouse had been actively engaged in the business of 
the corporation.

Second Hypothetical
In the second hypothetical considered by the CRA, the recipi-
ent spouse owned shares with less than 10 percent of the votes 
and FMV of all of the shares of a corporation controlled by his 

ACB, one questions whether the CRA formula for the alloca-
tion of safe income to TC will sufficiently address that issue.

The CRA documents referred to in this article have intro-
duced new ways of analyzing a typical spinout reorganization, 
and practitioners should be aware of this change. It appears 
that, in order to plan in accordance with the CRA’s administra-
tive views, safe income estimates are now required. Respect-
fully, it is debatable whether this requirement is supported by 
the legislation.
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The Interaction Between the 
Subsection 82(3) Election and TOSI
A recent technical interpretation (document no. 2020-0856081I7, 
August 23, 2021) issued by the CRA examines the interaction 
between subsection 82(3) and section 120.4 of the ITA. This TI 
may be of interest both for the narrow technical question that 
it raises and for its guidance on how the tax on split income 
(TOSI) regime may interact with other provisions of the ITA.

Subsection 82(3) is designed to optimize the benefit of the 
married or common-law partnership status tax credit (“the 
spousal credit”) in paragraph 118(1)(a). Provided that certain 
conditions are met, the spousal credit provides a tax credit 
to a spouse or common-law partner (“the electing spouse”) 
who supports his or her spouse or common-law partner (“the 
recipient spouse”). The spousal credit declines in amount as 
the net income of the recipient spouse increases, and it is 
completely eliminated when that net income reaches a legis-
lated maximum.

Under subsection 82(3), if the electing spouse makes the 
election, all taxable dividends received in a year by the recipient 
spouse from taxable Canadian corporations under paragraphs 
82(1)(a) and (a.1) are deemed to have been received by the 
electing spouse and not by the recipient spouse. This election 
is available, however, only if the spousal credit of the electing 
spouse would be increased. In summary, subsection 82(3) is 
designed to minimize the effect of the net-income phaseout 
in the spousal credit.

The TOSI regime in section 120.4 adds an extra layer of 
complexity to the effect of subsection 82(3), because the TOSI 
regime denies the benefit of bracketed rates and tax credits 
to dividend income that is “split income” (as defined in sub-
section 120.4(1)) to the recipient spouse or, if the subsection 
82(3) election is made, to the electing spouse. Accordingly, the 
application of TOSI to dividend income could affect the deci-
sion whether to make the election and could undermine the 
potential effectiveness of the election under subsection 82(3). 
Subparagraph 120.4(1)(a)(i) of the definition of “split income” 
includes in split income the taxable dividends that an individ-
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Editor’s Note
This is my first issue as content editor of Tax for the Owner-
Manager. I am honoured to be entrusted with this role by 
the Foundation, and I will do my best to maintain the high 
standards set by my eminent predecessor, Tom McDonnell.

It is the members of the tax community who have made 
Tax for the Owner-Manager successful. I invite you to submit 
articles for publication. I invite you to send me a list of topics 
that you would like to see addressed. And I invite you to write 
to me if you disagree with, or otherwise wish to share a com-
ment on, something you read in this newsletter. With your 
input, Tax for the Owner-Manager will continue to succeed.

I look forward to engaging with you.

Joan E. Jung
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of the Act should be interpreted with respect to the timing of 
the dividend received by a trust and allocated to a corporate 
beneficiary. The CRA’s position, in particular, is that the divi-
dend is considered to be received as a dividend at the end of 
the trust’s taxation year in which the trust received the divi-
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dend, such that the dividend payer and the corporate benefici-
ary need to be connected at that time in order for part IV tax 
not to apply to the dividend. This position has been confirmed 
in a number of CRA views: document nos. 2012-0465131E 5 
(January 14, 2013), 2016-0647621E 5 (June 3, 2016), and 2018-
0757591I 7 (April 30, 2019). This position may be justified in 
scenarios involving the sale of the shares of the dividend payer 
corporation (as described in document no. 2016-0647621E 5), 
but it may pose technical difficulties for transactions that do 
not involve such a sale.

Consider, for example, the following scenario (shown in 
the accompanying figure), in which two Canadian-controlled 
private corporations (Opco 1 and Opco 2) are owned by a trust 
that is resident in Canada; Mr. X is a sole trustee of the trust, 
a beneficiary of the trust, and the sole shareholder of Benco, 
which is also a beneficiary of the trust. On November 30, 2020, 
Opco 1 pays a dividend to the trust, and the trust immedi-
ately transfers the funds to Benco. Opco 1 does not receive 
any dividend refund for the taxation year in which it paid the 
dividend. Then, on December 1 of the same year, Opco 1 and 
Opco 2 amalgamate to form Amalco.

Opco 1 Opco 2

Amalgamated to form Amalco on December 1, 2020

Benco

Mr. X

Figure 1

Trust

100% 100%

100%

On December 31, the dividend paid to the trust by Opco 1 
on November 30 meets the conditions of subsection 104(19), 
and the amount of the dividend is deemed to be a dividend 
received by Benco.

Next, it must be determined whether part IV tax applies to 
the dividend deemed to be received by Benco. Paragraph 87(2)(a) 
states that the entity formed by amalgamation shall be deemed 
to be a new corporation for the purposes of the Act. Therefore, 
the analysis for part IV tax must be performed specifically for 
Opco 1, as the dividend payer, and not for Amalco. Pursuant 
to paragraph 186(1)(a), the dividend is exempt from part IV 
tax if the dividend payer and the dividend recipient are con-
nected. The term “connected” is defined in subsection 186(4). 
The corporations are considered connected if (1) the recipient 
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election, all taxable dividends received in a year by the recipient 
spouse from taxable Canadian corporations under paragraphs 
82(1)(a) and (a.1) are deemed to have been received by the 
electing spouse and not by the recipient spouse. This election 
is available, however, only if the spousal credit of the electing 
spouse would be increased. In summary, subsection 82(3) is 
designed to minimize the effect of the net-income phaseout 
in the spousal credit.

The TOSI regime in section 120.4 adds an extra layer of 
complexity to the effect of subsection 82(3), because the TOSI 
regime denies the benefit of bracketed rates and tax credits 
to dividend income that is “split income” (as defined in sub-
section 120.4(1)) to the recipient spouse or, if the subsection 
82(3) election is made, to the electing spouse. Accordingly, the 
application of TOSI to dividend income could affect the deci-
sion whether to make the election and could undermine the 
potential effectiveness of the election under subsection 82(3). 
Subparagraph 120.4(1)(a)(i) of the definition of “split income” 
includes in split income the taxable dividends that an individ-
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or her mother-in-law (who was actively engaged in the busi-
ness of the corporation). The electing spouse owned no shares 
in that corporation. Neither spouse was actively engaged in the 
business of the corporation.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation (1) would have been received 
from a “related business” (as defined in subsection 120.4(1)) 
in respect of the recipient spouse, (2) would not be an exclud-
ed amount to the recipient spouse, and, accordingly, (3) would 
have been split income subject to TOSI. If the subsection 82(3) 
election had been made, the deemed dividends received by the 
electing spouse would not be an excluded amount because 
the dividend is not from an “excluded business” (as defined 
in subsection 120.4(1)) or from “excluded shares” (as defined in 
subsection 120.4(1)) and would also, therefore, be split income 
subject to TOSI.

Third Hypothetical
The third hypothetical dealt with a corporation in which the re-
cipient spouse, the electing spouse, and the brother of one of 
the spouses were each shareholders owning shares of a separ-
ate class of shares in a corporation. The recipient spouse, the 
electing spouse, and the brother, respectively, owned shares 
with 5 percent, 20 percent, and 75 percent of the votes and 
FMV of all of the shares of the relevant corporation. Only the 
brother, however, was actively engaged in the business of 
the corporation.

In the CRA’s view, if no subsection 82(3) election had been 
made, the dividends received by the recipient spouse would 
have been split income subject to TOSI (by virtue of no rel-
evant carve-outs being applicable).

The CRA accepted that the effect of making the subsection 
82(3) election would have been to treat the electing spouse as 
having received the dividends on the shares he or she actually 
owned (that is, shares representing 20 percent of the votes and 
value of the corporation). The dividends would, therefore, be 
the electing spouse’s income from excluded shares and not 
subject to TOSI. In the CRA’s view, in other words, dividends 
that are reallocated pursuant to subsection 82(3) should be 
regarded, for the purposes of the TOSI regime, as being re-
ceived by the electing spouse on the shares actually owned by 
the electing spouse, not on the shares owned by the recipient 
spouse. Put simply, subsection 82(3) reallocates the dividends, 
but it does not provide for a deeming rule that puts the electing 
spouse in the shoes of the recipient spouse as far as sharehold-
ings are concerned.

Concluding Comments
This TI provides helpful insight into the complexity of apply-
ing distinct regimes within the ITA when they interact with one 

another. In this case, the methodology advanced by the CRA 
seems reasonable and pragmatic, but it seems to involve an as-
sumption—specifically, an assumption that dividends deemed 
received by the electing spouse pursuant to subsection 82(3) 
will be received on the shares actually owned by the elect-
ing spouse (not those of the recipient spouse). This assump-
tion, while practical, does not flow obviously from the text 
of the two sets of provisions. The CRA, in this circumstance, 
developed an approach that it found to be consistent with the 
policy goals of the TOSI regime (by not enabling the taxpayer 
to do indirectly, via the subsection 82(3) election, what he or 
she could not do by taking the relevant dividends directly).

Whether the policy rationale for these provisions justifies the 
assumption relied on by the CRA in this TI is an interpretive 
question with no easy answer. We note that in CRA document 
no. 2006-0183851E 5 (May 30, 2007), the CRA took a similar 
position on the interaction between subsection 83(2) and para-
graph 84.1(1)(b).

Given the interpretive uncertainty when it comes to deter-
mining the interaction between tax provisions that do not form 
part of a common legislative scheme, caution is in order: the 
position ultimately taken by courts can be quite unpredictable.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Paragraph 118.1(13)(c): Consideration 
Plays a Critical Role in Donation Tax 
Credits
Section 118.1 of the Act provides a donation tax credit to tax-
payers who have made a gift to a registered charity or a quali-
fied donee. Subsection 118.1(13), however, limits the credit on 
certain donations of private company shares. A recent case, 
Odette (2021 TCC 65), illustrates that the gifting must be ex-
ecuted in meticulous accordance with paragraph 118.1(13)(c) 
in order for the donor to receive the credit.

In Odette, the estate donated shares of a private company 
(Edmette), which were non-qualifying securities, to a private 
foundation with which the estate did not deal at arm’s length. 
Shortly thereafter, but in the same 2013 taxation year, the shares 
were purchased for cancellation in exchange for a promissory 
note from Edmette for $17.7 million. The promissory note was 
repaid in cash by Edmette over an eight-month period in 2014. 
The foundation issued a charitable donation receipt for income 
tax purposes for the 2013 taxation year, but the minister dis-
allowed the donation tax credit on the grounds that paragraph 
118.1(13)(c) would deem the value of the gift to be nil.
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ual received on shares of a corporation (subject to certain ex-
clusions not relevant to the scenarios discussed in this article).

The CRA was asked to opine on whether an ordering rule 
governs the application of these two legislative schemes (the 
subsection 82(3) election and TOSI) and then to illustrate, with 
hypotheticals, how these sets of rules would work. The CRA 
concluded that, although no ordering rule in the ITA governs 
the interaction of subsection 82(3) and section 120.4, the text 
of the provisions indicates that subsection 82(3) should take 
precedence over section 120.4 and should be applied first. The 
CRA also stated that GAAR should not apply.

Accordingly, in the CRA’s view, the correct method of apply-
ing the two provisions is to allocate receipt of the dividends 
in accordance with subsection 82(3) and then apply the TOSI 
regime.

The CRA examined three hypothetical examples in order to 
illustrate the TOSI analysis when subsection 82(3) is applied. 
In each example, the CRA commented on (1) how TOSI would 
apply to the dividends received by the recipient spouse if no 
election had been made, and (2) how it would apply, if the elec-
tion had been made, to the dividends deemed received by the 
electing spouse.

First Hypothetical
The first hypothetical dealt with a recipient spouse who owned 
shares with less than 10 percent of the votes and FMV of all 
of the shares of a corporation and was not actively engaged in 
the business of that corporation. The electing spouse owned 
no shares in the corporation but was actively engaged in its 
business.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation would not have been an 
“excluded amount” (as defined in subsection 120.4(1)) to the 
recipient spouse and would, therefore, have been split income 
subject to TOSI.

The CRA concluded that if the subsection 82(3) election 
had been made, the election would have converted taxable 
dividends subject to TOSI in the hands of the recipient spouse 
into an income inclusion that was an excluded amount to the 
electing spouse. In the CRA’s view, one examines the applica-
tion of TOSI on the basis of the share ownership and personal 
circumstances of the electing spouse, not the recipient spouse. 
In this hypothetical, the taxable dividends deemed received 
by the electing spouse were an excluded amount because the 
electing spouse had been actively engaged in the business of 
the corporation.

Second Hypothetical
In the second hypothetical considered by the CRA, the recipi-
ent spouse owned shares with less than 10 percent of the votes 
and FMV of all of the shares of a corporation controlled by his 

ACB, one questions whether the CRA formula for the alloca-
tion of safe income to TC will sufficiently address that issue.

The CRA documents referred to in this article have intro-
duced new ways of analyzing a typical spinout reorganization, 
and practitioners should be aware of this change. It appears 
that, in order to plan in accordance with the CRA’s administra-
tive views, safe income estimates are now required. Respect-
fully, it is debatable whether this requirement is supported by 
the legislation.
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The Interaction Between the 
Subsection 82(3) Election and TOSI
A recent technical interpretation (document no. 2020-0856081I7, 
August 23, 2021) issued by the CRA examines the interaction 
between subsection 82(3) and section 120.4 of the ITA. This TI 
may be of interest both for the narrow technical question that 
it raises and for its guidance on how the tax on split income 
(TOSI) regime may interact with other provisions of the ITA.

Subsection 82(3) is designed to optimize the benefit of the 
married or common-law partnership status tax credit (“the 
spousal credit”) in paragraph 118(1)(a). Provided that certain 
conditions are met, the spousal credit provides a tax credit 
to a spouse or common-law partner (“the electing spouse”) 
who supports his or her spouse or common-law partner (“the 
recipient spouse”). The spousal credit declines in amount as 
the net income of the recipient spouse increases, and it is 
completely eliminated when that net income reaches a legis-
lated maximum.

Under subsection 82(3), if the electing spouse makes the 
election, all taxable dividends received in a year by the recipient 
spouse from taxable Canadian corporations under paragraphs 
82(1)(a) and (a.1) are deemed to have been received by the 
electing spouse and not by the recipient spouse. This election 
is available, however, only if the spousal credit of the electing 
spouse would be increased. In summary, subsection 82(3) is 
designed to minimize the effect of the net-income phaseout 
in the spousal credit.

The TOSI regime in section 120.4 adds an extra layer of 
complexity to the effect of subsection 82(3), because the TOSI 
regime denies the benefit of bracketed rates and tax credits 
to dividend income that is “split income” (as defined in sub-
section 120.4(1)) to the recipient spouse or, if the subsection 
82(3) election is made, to the electing spouse. Accordingly, the 
application of TOSI to dividend income could affect the deci-
sion whether to make the election and could undermine the 
potential effectiveness of the election under subsection 82(3). 
Subparagraph 120.4(1)(a)(i) of the definition of “split income” 
includes in split income the taxable dividends that an individ-
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or her mother-in-law (who was actively engaged in the busi-
ness of the corporation). The electing spouse owned no shares 
in that corporation. Neither spouse was actively engaged in the 
business of the corporation.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation (1) would have been received 
from a “related business” (as defined in subsection 120.4(1)) 
in respect of the recipient spouse, (2) would not be an exclud-
ed amount to the recipient spouse, and, accordingly, (3) would 
have been split income subject to TOSI. If the subsection 82(3) 
election had been made, the deemed dividends received by the 
electing spouse would not be an excluded amount because 
the dividend is not from an “excluded business” (as defined 
in subsection 120.4(1)) or from “excluded shares” (as defined in 
subsection 120.4(1)) and would also, therefore, be split income 
subject to TOSI.

Third Hypothetical
The third hypothetical dealt with a corporation in which the re-
cipient spouse, the electing spouse, and the brother of one of 
the spouses were each shareholders owning shares of a separ-
ate class of shares in a corporation. The recipient spouse, the 
electing spouse, and the brother, respectively, owned shares 
with 5 percent, 20 percent, and 75 percent of the votes and 
FMV of all of the shares of the relevant corporation. Only the 
brother, however, was actively engaged in the business of 
the corporation.

In the CRA’s view, if no subsection 82(3) election had been 
made, the dividends received by the recipient spouse would 
have been split income subject to TOSI (by virtue of no rel-
evant carve-outs being applicable).

The CRA accepted that the effect of making the subsection 
82(3) election would have been to treat the electing spouse as 
having received the dividends on the shares he or she actually 
owned (that is, shares representing 20 percent of the votes and 
value of the corporation). The dividends would, therefore, be 
the electing spouse’s income from excluded shares and not 
subject to TOSI. In the CRA’s view, in other words, dividends 
that are reallocated pursuant to subsection 82(3) should be 
regarded, for the purposes of the TOSI regime, as being re-
ceived by the electing spouse on the shares actually owned by 
the electing spouse, not on the shares owned by the recipient 
spouse. Put simply, subsection 82(3) reallocates the dividends, 
but it does not provide for a deeming rule that puts the electing 
spouse in the shoes of the recipient spouse as far as sharehold-
ings are concerned.

Concluding Comments
This TI provides helpful insight into the complexity of apply-
ing distinct regimes within the ITA when they interact with one 

another. In this case, the methodology advanced by the CRA 
seems reasonable and pragmatic, but it seems to involve an as-
sumption—specifically, an assumption that dividends deemed 
received by the electing spouse pursuant to subsection 82(3) 
will be received on the shares actually owned by the elect-
ing spouse (not those of the recipient spouse). This assump-
tion, while practical, does not flow obviously from the text 
of the two sets of provisions. The CRA, in this circumstance, 
developed an approach that it found to be consistent with the 
policy goals of the TOSI regime (by not enabling the taxpayer 
to do indirectly, via the subsection 82(3) election, what he or 
she could not do by taking the relevant dividends directly).

Whether the policy rationale for these provisions justifies the 
assumption relied on by the CRA in this TI is an interpretive 
question with no easy answer. We note that in CRA document 
no. 2006-0183851E 5 (May 30, 2007), the CRA took a similar 
position on the interaction between subsection 83(2) and para-
graph 84.1(1)(b).

Given the interpretive uncertainty when it comes to deter-
mining the interaction between tax provisions that do not form 
part of a common legislative scheme, caution is in order: the 
position ultimately taken by courts can be quite unpredictable.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Paragraph 118.1(13)(c): Consideration 
Plays a Critical Role in Donation Tax 
Credits
Section 118.1 of the Act provides a donation tax credit to tax-
payers who have made a gift to a registered charity or a quali-
fied donee. Subsection 118.1(13), however, limits the credit on 
certain donations of private company shares. A recent case, 
Odette (2021 TCC 65), illustrates that the gifting must be ex-
ecuted in meticulous accordance with paragraph 118.1(13)(c) 
in order for the donor to receive the credit.

In Odette, the estate donated shares of a private company 
(Edmette), which were non-qualifying securities, to a private 
foundation with which the estate did not deal at arm’s length. 
Shortly thereafter, but in the same 2013 taxation year, the shares 
were purchased for cancellation in exchange for a promissory 
note from Edmette for $17.7 million. The promissory note was 
repaid in cash by Edmette over an eight-month period in 2014. 
The foundation issued a charitable donation receipt for income 
tax purposes for the 2013 taxation year, but the minister dis-
allowed the donation tax credit on the grounds that paragraph 
118.1(13)(c) would deem the value of the gift to be nil.
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or her mother-in-law (who was actively engaged in the busi-
ness of the corporation). The electing spouse owned no shares 
in that corporation. Neither spouse was actively engaged in the 
business of the corporation.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation (1) would have been received 
from a “related business” (as defined in subsection 120.4(1)) 
in respect of the recipient spouse, (2) would not be an exclud-
ed amount to the recipient spouse, and, accordingly, (3) would 
have been split income subject to TOSI. If the subsection 82(3) 
election had been made, the deemed dividends received by the 
electing spouse would not be an excluded amount because 
the dividend is not from an “excluded business” (as defined 
in subsection 120.4(1)) or from “excluded shares” (as defined in 
subsection 120.4(1)) and would also, therefore, be split income 
subject to TOSI.

Third Hypothetical
The third hypothetical dealt with a corporation in which the re-
cipient spouse, the electing spouse, and the brother of one of 
the spouses were each shareholders owning shares of a separ-
ate class of shares in a corporation. The recipient spouse, the 
electing spouse, and the brother, respectively, owned shares 
with 5 percent, 20 percent, and 75 percent of the votes and 
FMV of all of the shares of the relevant corporation. Only the 
brother, however, was actively engaged in the business of 
the corporation.

In the CRA’s view, if no subsection 82(3) election had been 
made, the dividends received by the recipient spouse would 
have been split income subject to TOSI (by virtue of no rel-
evant carve-outs being applicable).

The CRA accepted that the effect of making the subsection 
82(3) election would have been to treat the electing spouse as 
having received the dividends on the shares he or she actually 
owned (that is, shares representing 20 percent of the votes and 
value of the corporation). The dividends would, therefore, be 
the electing spouse’s income from excluded shares and not 
subject to TOSI. In the CRA’s view, in other words, dividends 
that are reallocated pursuant to subsection 82(3) should be 
regarded, for the purposes of the TOSI regime, as being re-
ceived by the electing spouse on the shares actually owned by 
the electing spouse, not on the shares owned by the recipient 
spouse. Put simply, subsection 82(3) reallocates the dividends, 
but it does not provide for a deeming rule that puts the electing 
spouse in the shoes of the recipient spouse as far as sharehold-
ings are concerned.

Concluding Comments
This TI provides helpful insight into the complexity of apply-
ing distinct regimes within the ITA when they interact with one 

another. In this case, the methodology advanced by the CRA 
seems reasonable and pragmatic, but it seems to involve an as-
sumption—specifically, an assumption that dividends deemed 
received by the electing spouse pursuant to subsection 82(3) 
will be received on the shares actually owned by the elect-
ing spouse (not those of the recipient spouse). This assump-
tion, while practical, does not flow obviously from the text 
of the two sets of provisions. The CRA, in this circumstance, 
developed an approach that it found to be consistent with the 
policy goals of the TOSI regime (by not enabling the taxpayer 
to do indirectly, via the subsection 82(3) election, what he or 
she could not do by taking the relevant dividends directly).

Whether the policy rationale for these provisions justifies the 
assumption relied on by the CRA in this TI is an interpretive 
question with no easy answer. We note that in CRA document 
no. 2006-0183851E 5 (May 30, 2007), the CRA took a similar 
position on the interaction between subsection 83(2) and para-
graph 84.1(1)(b).

Given the interpretive uncertainty when it comes to deter-
mining the interaction between tax provisions that do not form 
part of a common legislative scheme, caution is in order: the 
position ultimately taken by courts can be quite unpredictable.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
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Paragraph 118.1(13)(c): Consideration 
Plays a Critical Role in Donation Tax 
Credits
Section 118.1 of the Act provides a donation tax credit to tax-
payers who have made a gift to a registered charity or a quali-
fied donee. Subsection 118.1(13), however, limits the credit on 
certain donations of private company shares. A recent case, 
Odette (2021 TCC 65), illustrates that the gifting must be ex-
ecuted in meticulous accordance with paragraph 118.1(13)(c) 
in order for the donor to receive the credit.

In Odette, the estate donated shares of a private company 
(Edmette), which were non-qualifying securities, to a private 
foundation with which the estate did not deal at arm’s length. 
Shortly thereafter, but in the same 2013 taxation year, the shares 
were purchased for cancellation in exchange for a promissory 
note from Edmette for $17.7 million. The promissory note was 
repaid in cash by Edmette over an eight-month period in 2014. 
The foundation issued a charitable donation receipt for income 
tax purposes for the 2013 taxation year, but the minister dis-
allowed the donation tax credit on the grounds that paragraph 
118.1(13)(c) would deem the value of the gift to be nil.
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or her mother-in-law (who was actively engaged in the busi-
ness of the corporation). The electing spouse owned no shares 
in that corporation. Neither spouse was actively engaged in the 
business of the corporation.

The CRA concluded that if no subsection 82(3) election 
had been made, the taxable dividends received by the recipi-
ent spouse from the corporation (1) would have been received 
from a “related business” (as defined in subsection 120.4(1)) 
in respect of the recipient spouse, (2) would not be an exclud-
ed amount to the recipient spouse, and, accordingly, (3) would 
have been split income subject to TOSI. If the subsection 82(3) 
election had been made, the deemed dividends received by the 
electing spouse would not be an excluded amount because 
the dividend is not from an “excluded business” (as defined 
in subsection 120.4(1)) or from “excluded shares” (as defined in 
subsection 120.4(1)) and would also, therefore, be split income 
subject to TOSI.

Third Hypothetical
The third hypothetical dealt with a corporation in which the re-
cipient spouse, the electing spouse, and the brother of one of 
the spouses were each shareholders owning shares of a separ-
ate class of shares in a corporation. The recipient spouse, the 
electing spouse, and the brother, respectively, owned shares 
with 5 percent, 20 percent, and 75 percent of the votes and 
FMV of all of the shares of the relevant corporation. Only the 
brother, however, was actively engaged in the business of 
the corporation.

In the CRA’s view, if no subsection 82(3) election had been 
made, the dividends received by the recipient spouse would 
have been split income subject to TOSI (by virtue of no rel-
evant carve-outs being applicable).

The CRA accepted that the effect of making the subsection 
82(3) election would have been to treat the electing spouse as 
having received the dividends on the shares he or she actually 
owned (that is, shares representing 20 percent of the votes and 
value of the corporation). The dividends would, therefore, be 
the electing spouse’s income from excluded shares and not 
subject to TOSI. In the CRA’s view, in other words, dividends 
that are reallocated pursuant to subsection 82(3) should be 
regarded, for the purposes of the TOSI regime, as being re-
ceived by the electing spouse on the shares actually owned by 
the electing spouse, not on the shares owned by the recipient 
spouse. Put simply, subsection 82(3) reallocates the dividends, 
but it does not provide for a deeming rule that puts the electing 
spouse in the shoes of the recipient spouse as far as sharehold-
ings are concerned.

Concluding Comments
This TI provides helpful insight into the complexity of apply-
ing distinct regimes within the ITA when they interact with one 

another. In this case, the methodology advanced by the CRA 
seems reasonable and pragmatic, but it seems to involve an as-
sumption—specifically, an assumption that dividends deemed 
received by the electing spouse pursuant to subsection 82(3) 
will be received on the shares actually owned by the elect-
ing spouse (not those of the recipient spouse). This assump-
tion, while practical, does not flow obviously from the text 
of the two sets of provisions. The CRA, in this circumstance, 
developed an approach that it found to be consistent with the 
policy goals of the TOSI regime (by not enabling the taxpayer 
to do indirectly, via the subsection 82(3) election, what he or 
she could not do by taking the relevant dividends directly).

Whether the policy rationale for these provisions justifies the 
assumption relied on by the CRA in this TI is an interpretive 
question with no easy answer. We note that in CRA document 
no. 2006-0183851E 5 (May 30, 2007), the CRA took a similar 
position on the interaction between subsection 83(2) and para-
graph 84.1(1)(b).

Given the interpretive uncertainty when it comes to deter-
mining the interaction between tax provisions that do not form 
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ecuted in meticulous accordance with paragraph 118.1(13)(c) 
in order for the donor to receive the credit.

In Odette, the estate donated shares of a private company 
(Edmette), which were non-qualifying securities, to a private 
foundation with which the estate did not deal at arm’s length. 
Shortly thereafter, but in the same 2013 taxation year, the shares 
were purchased for cancellation in exchange for a promissory 
note from Edmette for $17.7 million. The promissory note was 
repaid in cash by Edmette over an eight-month period in 2014. 
The foundation issued a charitable donation receipt for income 
tax purposes for the 2013 taxation year, but the minister dis-
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