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its subsidiaries, or a trust whose beneficiaries were Public CO 2 
or those subsidiaries, could own New CO 2’s capital stock—
and the research agreement were also legally enforceable ar-
rangements within the meaning of the case law. Therefore, 
the TCC concluded that these documents gave Public CO 2 
de facto control of New CO 2.

On appeal, the FCA first noted that the TCC heard the case 
prior to the enactment of subsection 256(5.11) and that the 
governing law was the decision in McGillivray Restaurant Ltd. 
v. Canada (2016 FCA 99). McGillivray held that the influence 
required to ground a finding of de facto control must come 
from “legally binding or enforceable arrangements.”

The FCA stated that on the basis of Duha Printers (Western) 
Ltd. v. Canada (1998 CanLII 827 (SCC)), a de jure control analysis 
must be limited to the internal (that is, constating) documents 
of the corporation, which prima facie excluded the deed of 
trust. The FCA also noted that Duha Printers held that it can 
be relevant to examine a deed of trust to see whether the deed 
restricted the trustees’ ability to exercise their voting rights on 
shares held by the trust. However, the FCA declined to under-
take this analysis of de jure control: it was of the view that the 
deed of trust gave Public CO 2 de  facto control of New CO 2 
under the test set out in McGillivray, which was sufficient to 
dispose of the appeal.

The FCA held that the deed of trust conferred “a legally 
enforceable right and ability to effect a change to the board 
of directors or its powers, or to exercise influence over the 
shareholder” who has that right or ability. The FCA reasoned 
that by electing Public CO 2’s board of directors, Public CO 2’s 
shareholders also elected the trust’s trustees, because the trust-
ees had to be directors of Public CO 2. Consequently, Public 
CO 2 had the ability to terminate a trustee either by removing 
that person as a director or by not renewing the term of a dir-
ector. The FCA held that the fact that the directors of Public 
CO 2 were not required to accept a trusteeship was immaterial. 
In the court’s view, the requirement that the trustees be direc-
tors of Public CO 2 gave Public CO 2 the ability to change the 
appellant’s board of directors or to influence in a very direct 
manner those who had the ability. The FCA concluded that 
Public CO 2 had de facto control of New CO 2 and dismissed 
the appeal. Given its finding regarding the deed of trust, the 
court decided that it did not need to consider the research 
agreement or appendix C of the certificate of incorporation.

Although this decision sheds little light on how the amend-
ed de facto control test in subsection 256(5.11) will apply in 
future, it is a valuable reminder of the complexities of apply-
ing the de jure control test and determining de facto control.
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vision that deems persons to be related to themselves for the 
purposes of subparagraph 110.6(14)(c)(ii). This inconsistency is 
another example of how complicated the CCPC tax regime has 
become and why a comprehensive review of the entire income 
tax system is long overdue.
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Bresse Syndics Inc.: De Jure Versus 
De Facto Control
The recent case of Bresse Syndics Inc. v. Canada (2021 FCA 115) 
dealt with the issue of whether CO 2 Solutions Technologies 
Inc. (“New CO 2”) was a CCPC in its 2009 taxation year. The 
case was decided prior to the 2017 amendment of the Act, 
which added subsection 256(5.11). This provision expanded 
the circumstances that can be considered in determining 
whether de facto control exists.

The facts are reasonably straightforward. In March 2004, 
CO 2 Solutions Inc. became a public corporation (“Public CO 2”). 
In 2005, a reorganization was carried out under which a trust 
governed by the laws of Quebec was created with a deed of 
trust. Public CO 2 transferred its SR & ED activities to New CO 2 
(the appellant), and they entered into a research agreement.

As part of the reorganization, the trust became New CO 2’s 
sole shareholder, and it had the power to choose New CO 2’s dir-
ectors. The deed of trust required the trustees to be sitting direc-
tors of Public CO 2 and to accept the office of trustee in writing. 
With respect to its 2009 taxation year, the appellant claimed 
refundable tax credits related to its SR & ED expenses on the 
basis that it was a CCPC. The minister disallowed the credits, 
saying that New CO 2 was not a CCPC because it was directly 
or indirectly controlled by Public CO 2, a public corporation.

The TCC (2019 TCC 286) found that in determining whether 
Public CO 2 had de jure control, the court was entitled to exam-
ine the deed of trust. Because that document provided that only 
members of Public CO 2’s board of directors could be trustees 
of the trust, the TCC concluded that this mechanism was suf-
ficient to establish that Public CO 2 exercised de jure control 
over New CO 2. However, the case was not decided on this basis 
because the minister did not explicitly raise this argument but 
instead relied on the existence of de facto control.

The TCC also found that Public CO 2 had de facto control 
on the basis that the deed of trust was a legally enforceable 
arrangement giving Public CO 2 the “clear right and ability to 
. . . influence in a very direct way” its sole shareholder follow-
ing the criteria developed by the jurisprudence.

The TCC concluded that appendix C of New CO 2’s certifi-
cate of incorporation—which provided that only Public CO 2 or 
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Editor’s Note
This is my last issue as content editor of Tax for the Owner-
Manager. Joan Jung, tax partner with Minden Gross LLP, will 
take over as content editor beginning with the January 2022 
issue. She can be reached at jjung@mindengross.com.

I have edited this newsletter since the first issue was pub-
lished in 2000. As I reflect on those years, two thoughts are 
uppermost. The first is one of profound disappointment in 
our political elites for their failure to accept that a compre-
hensive review of our tax system is long overdue. The last 
time we did such a review was in the 1960s, when the Royal 
Commission on Taxation was appointed. That project, which 
culminated in the Carter Report (tabled in the House of Com-
mons in 1967), was carried out in the social, economic, and 
cultural context of that time. We no longer live in the kind of 
society that existed then, and we are now in the midst of what 
many call the fourth industrial revolution. It says something 
about Canada as a country that we cannot persuade those 
in positions of authority to initiate the kind of independent 
critical analysis needed to bring our tax system into the 21st 
century. My two decades of editing contributors’ thoughtful 
articles on the many problem areas in our tax system have 
reinforced my personal belief that undertaking such an an-
alysis without further delay has never been more important.

My other thought, a much happier one, is a sense of grati-
tude to those who have been involved in the production of 
all of the issues of Tax for the Owner-Manager that have been 
published since that first one in 2000. Many, many members 
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of the tax community have generously donated their time 
in writing the articles for publication. Without them, there 
would have been no newsletter. Editing these authors has 
been a great learning experience for me, and one that I have 
thoroughly enjoyed.

When an article is submitted for publication, my work 
as content editor is only the starting point. The truly profes-
sional staff at the Canadian Tax Foundation verify references, 
copy-edit manuscripts, manage schedules, and typeset and 
proofread the articles as part of the process of preparing the 
newsletter for publication. I am pleased to have this oppor-
tunity to acknowledge the fine work that all of them do and to 
extend to each of them my most sincere thanks.

A special word of thanks goes to Kathy Johnson, who has 
been my style and copy editor from day one. Her advice, sup-
port, and friendship have been invaluable. I can’t imagine 
having completed this journey without her assistance.

Thomas E. McDonnell
Toronto

New Intergenerational Transfer 
Relief Now in Effect
The government has passed long-awaited tax changes affect-
ing the transfer of family businesses to the next generation. 
This new relief, which may benefit owners of small businesses 
and owners of family farm or fishing corporations, is intended 
to address certain intergenerational transfers of shares where 
parents or grandparents could incur a significantly higher 
tax bill than they would have incurred if they had sold those 
same shares to an arm’s-length party. In addition, the rules 
provide greater flexibility in restructuring family businesses 
involving siblings.

The amendments to sections 84.1 and 55 were first pro-
posed in Bill C-208, a private member’s bill, which received 
royal assent on June 29, 2021. However, Finance expressed 
concerns about certain aspects of the new rules through-
out the legislative process, and it now says that it intends 
to consult on further amendments that would apply as early 
as November  1, 2021. Previously, Finance indicated that it 
was considering delaying the application date of this relief to 
January 1, 2022, but it later withdrew this announcement and 
acknowledged that the rules are in force as of June 29, 2021.

Currently, the new intergenerational transfer rules provide 
exceptions to allow for the transfer of shares in a family busi-
ness, in certain circumstances, to the next generation without 
triggering a deemed dividend. The legislation was intended 
to address concerns that section 84.1 is overly broad and may 

4
Volume 21, Number 4 October 2021

T a x O w n e r - M a n a g e rfor The

its subsidiaries, or a trust whose beneficiaries were Public CO 2 
or those subsidiaries, could own New CO 2’s capital stock—
and the research agreement were also legally enforceable ar-
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