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The building’s exterior remediation work fell behind sched-
ule and affected the appellant’s ability to rent out his unit even 
after the interior repairs were completed. The unit remained 
vacant until November  2012. It was rented out in Decem-
ber 2012 for $2,200 per month, an increase of $700 per month, 
which was in line with rents charged for comparable units.

The appellant deducted $22,483 for repairs and mainten-
ance in his 2012 taxation year. The minister disallowed the 
expenses on the basis that the unit was not available to be 
rented out, and therefore the appellant did not have a source of 
income. Alternatively, the minister claimed that the expenses 
were capital expenditures and thus not deductible under para-
graph 18(1)(b).

The TCC first addressed the source-of-income issue. Rely-
ing on Stewart v. Canada (2002 SCC 46), Masse DJ said that

[a] property does not need to be generating income at every 
stage of operation in order to be considered a source of income. 
What is required . . . is the predominant intention to make a 
profit in accordance with objective standards of businesslike 
behaviour. That has been clearly established. The fact that 
the unit was vacant from January through to November of 
2012 means only that it was not earning income during that 
time—it does not mean that it was not a source of income.

He noted that the unit had been continuously rented out for 
the years prior to the repairs and was rented out after the 
exterior remediation and interior repairs were completed.

In the absence of legislation or binding case law otherwise, 
the TCC held that a property did not have to be generating 
income at every stage of operation in order to be considered a 
source of income; the unit did not lose its character as a source 
of income while the repairs were being conducted simply 
because it was vacant or not available to be rented for an inter-
val of time. The court thus concluded that the unit was a 
source of income before, during, and after the renovations.

Next, the court addressed the question whether the im-
pugned expenses were capital expenditures or current oper-
ating expenses. Relying on Rainbow Pipe Line Co. Ltd. v. Canada 
(2002 FCA 259), the court said that whether a particular outlay 
should be capitalized or treated as a current expense is a de-
termination that must be made in accordance with GAAP and 
is not dealt with by any specific provision of the Act. (We note 
that the FCA phrased this point somewhat differently at para-
graph 12 of its reasons: “On the basis of the expert evidence, 
Mogan  T.C.J. found that well-accepted business principles, 
including GAAP, ran against the appellant and, in particular, 
that there is much stronger support in GAAP in the circum-
stances of this case for capitalizing the replacement cost than 
expensing it.” The important point is that the determination 
does not depend on GAAP. Rather, well-accepted business prin-
ciples, including GAAP, are determinative.)

The TCC cited Minister of National Revenue v. Algoma Central 
Railway (1968 CanLII 774 (SCC)) for the proposition that “[t]he 
classic definition of a capital expenditure is one incurred for 

Perhaps the issue before the court should have been 
framed in terms of when the registration cancellation process 
was initiated and completed under the ETA, with the appel-
lant’s position being that she had met the terms of subsection 
242(2) in 2009. In those circumstances, the decision may have 
offered a clearer explanation for the court’s ultimate result.

Stuart Clark and Robert G. Kreklewetz
Millar Kreklewetz LLP, Toronto
sgc@taxandtradelaw.com
rgk@taxandtradelaw.com

DiCaita v. The Queen: When Are 
Repairs and Maintenance Expenses 
Currently Deductible?
Although DiCaita v. The Queen (2021 TCC 5) was heard under 
the informal procedure and thus has no precedential value, 
it illustrates the law regarding two fundamental issues that 
arise under the Act—namely, whether a taxpayer has a source 
of income and whether an expense is on income or capital 
account. In this article, we deal only with those issues, which 
were relevant to one of the two properties that were the subject 
of the appeal.

The appellant owned one unit in a condominium complex 
in Vancouver. The unit was always a rental property of the 
appellant, and it always enjoyed a high occupancy rate. In 
April 2010, the board that managed the complex undertook a 
major remediation to deal with multiple issues that involved 
only the complex’s exterior common elements and did not 
affect any of the units’ interiors.

During the remediation work, the complex became an 
active construction site, which was very disruptive for the 
occupants of the complex. The appellant’s tenant was unhappy 
with the disruption and asked for a significant rent reduction, 
which the appellant refused to grant. As a result, the tenant 
vacated the unit in November 2010. The appellant attempted 
to rent the unit out but was unable to do so because of the 
remediation project.

During the period when the appellant was unable to rent 
the unit, he decided to undertake needed repairs to address 
problems caused by wear and tear and to replace some fixtures 
and appliances that had reached the end of their useful lives. 
In January  2012, he hired a contractor to make the neces-
sary repairs—among other things, replacing some bathroom 
fixtures, kitchen cabinetry, countertops, appliances, flooring, 
and baseboards. Those repairs were completed in May 2012.

The work cost about $24,000, which the appellant esti-
mated to be 5  percent of the unit’s FMV. No construction 
permits were required, and the existing items were replaced 
with items of similar quality and value. The repairs were not 
intended to have a material effect on the value of the unit.
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The Small Business Deduction and the 
AAII Grind: Is It a Real Problem?
The federal government’s introduction of the “passive income 
business limit reduction” rules in 2018 has been the topic of 
much discussion in the tax and financial communities. The 
rules say that when a CCPC, together with any corporations 
associated with it, earns more than $50,000 of adjusted aggre-
gate investment income (AAII), access to the small business 
deduction (SBD) will be reduced. When the AAII for the group 
reaches a threshold of $150,000 for the year, the SBD is elim-
inated for the CCPC. These rules have caused accountants, tax 
advisers, investment advisers, and other financial experts to 
review their tried-and-true planning strategies and come up 
with new recommendations to limit the rules’ application so 
that corporations can continue to take advantage of the SBD.

Currently, a CCPC that has access to the SBD is taxed at 
9 percent rather than 15 percent on the first $500,000 of active 
business income (ABI) that it earns. This represents a tax-
deferral benefit of up to $30,000 federally ($500,000 × [15% 
− 9%] = $30,000). In addition, the benefit of the SBD can vary 
from province to province. In Ontario, for example, income 
taxed at the small business rate is subject to tax at 3.2 percent 
rather than 11.5 percent, representing a tax-deferral benefit 
of up to $41,500 ($500,000 × [11.5% − 3.2%] = $41,500). In 
aggregate, the current maximum tax-deferral benefit arising 
from claiming the SBD is $71,500 per year in Ontario.

Interestingly, the Ontario and New Brunswick govern-
ments did not mirror the federal government in adopting the 
passive income business limit reduction rules. As a result, in 
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both of those provinces the impact of the rules is significantly 
reduced. In Ontario, for example, a CCPC that earns ABI of 
$500,000 and has AAII of $150,000 can still obtain a tax-deferral 
benefit at the provincial level of up to $41,500 for the year.

It is important for taxpayers to understand why the SBD is 
beneficial. Although the SBD results in a lower current rate 
of tax on ABI, this does not represent an overall tax saving, 
but rather a deferral of tax. When the funds are eventually 
withdrawn from the corporation as dividends in future years, 
personal taxes, in addition to the corporate taxes previously 
paid, will apply. Corporate and personal taxes paid are said to 
be integrated, and the integrated taxes are approximately the 
same whether or not the SBD is claimed. This result arises 
because only income taxed in a corporation at the general cor-
porate rate is added to the general rate income pool (GRIP), 
and only dividends paid from GRIP can be designated as eli-
gible dividends. Eligible dividends are subject to tax in an 
individual’s hands at a lower rate than non-eligible dividends. 
Table 1 sets out the corporate and individual integrated taxes 
payable in respect of ABI earned in Ontario.

Table 1
SBD is claimed SBD is not claimed

Income earned by CCPC  .  .  .  .  .  .  .  .  .  . $500,000 $500,000
Corporate tax rate  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 12 .2% 26 .5%
Corporate tax  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . ($   61,000) ($132,500)
Net income after tax  .  .  .  .  .  .  .  .  .  .  .  .  . $439,000 $367,500

Dividends received  .  .  .  .  .  .  .  .  .  .  .  .  .  . $439,000 $367,500
Personal tax rate (assume top 

marginal rate) .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 47 .74% 39 .34%
Personal tax  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . ($209,579) ($144,575)
Net cash retained personally  .  .  .  .  .  . $229,421 $222,925

Table 1 shows that the amount of net cash retained by the 
in dividual shareholder after the funds are extracted from 
the corporation is similar whether or not the SBD is claimed. 
If the SBD is claimed, however, the corporate-level tax paid is 
significantly lower, resulting in a deferral advantage if the funds 
are retained or reinvested by the corporation. In such a case, it 
might seem that an SBD grind attributable to AAII is to be 
avoided. However, this may not be so, especially in Ontario 
and New Brunswick. In those provinces, the integrated taxes 
for ABI subject to the passive income business limit reduction 
rules actually represent an overall tax saving, because future 
dividends paid by the CCPC can be paid as eligible dividends. 
Table 2 illustrates this point using Ontario tax rates.

When the funds are eventually paid out to the individ-
ual shareholder, the net cash retained by the shareholder in 
On tario or New Brunswick is greater if the passive income 
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significant factor in the determination. Accordingly, the TCC 
held that the repairs were current in nature.

DiCaita serves as a welcome reminder of the often com-
plex analysis that goes into distinguishing a current expense 
from a capital expense. It is also a reminder that the question 
whether a property or a business is a source of income involves 
complex issues of intention and manifestations of objectively 
businesslike behaviour; mechanistic points of timing of receipts 
of income are a poor basis for determining whether at a par-
ticular time there is a source of income.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

TCC Takes Expansive View of 
Subsection 256(2.1)
In Nicole L. Tiessen Interior Design Ltd. v. The Queen (2021 
TCC 29, under appeal), the TCC applied subsection 256(2.1) 
to deem 8 appellant corporations to be associated (along with 
22 other corporations) and to share a business limit for the 
purposes of the small business deduction (SBD). If the deci-
sion is upheld, the court’s approach to subsection 256(2.1) 
could cause unrelated corporations with strong reasons to 
separate their independent economic interests to be associ-
ated when they carry on a common business.

The appellants established a “sidecar” structure to carry on 
an architectural partnership (referred to herein as “Partner-
ship”). Fifteen corporations (Partnercos) were partners of a 
partnership. Fifteen other corporations (Servicecos) provided 
services to a single Partnerco controlled by the same share-
holder. The shares of each Partnerco were owned by a single 
individual (a principal) who also controlled a Serviceco. In all, 
there were 15 pairs of corporations consisting of a Partnerco 
and a Serviceco controlled by a single principal. Previously, 
Partnership’s business was operated through a corporation. 
From late 2010 to early 2011, a reorganization took place 
whereby the Partnercos and Servicecos were created and the 
business of the corporation was transferred to Partnership.

The appellants filed their 2012 and 2013 returns on the 
basis that (1)  the Partnercos shared a single specified part-
nership business limit to determine each Partnerco’s eligibil-
ity for the SBD in respect of its share of Partnership’s active 
business income, but (2)  only the Partnerco and Serviceco 
controlled by a principal were associated, and therefore every 
corporate pair was entitled to its own business limit.

The CRA reassessed the appellants for their 2012 and 2013 
taxation years on the basis that all 30 corporations were associ-
ated under subsection 256(2.1). The CRA contended that one 

procuring ‘the advantage of an enduring benefit,’ and includes 
‘preserving an asset,’ but not an expense that creates no iden-
tifiable asset.” The court also referred to Hare v. The Queen 
(2011 TCC 294) and Hare v. Canada (2013 FCA 80) for guidance. 
Masse DJ quoted the court in Cousineau v. The Queen (2013 TCC 
375) for its “thorough analysis” of the multiple considerations 
that go into determining this question of fact.

The TCC then considered six factors to be weighed in de-
termining whether an expenditure was current or capital in 
nature:

 1) betterment and enduring benefit,
 2) typical repairs,
 3) timing of the repairs,
 4) vacancy of the property during repairs,
 5) cost of repairs relative to the value of the property, 

and
 6) increase in rent following the repairs.

The court stated that the overarching test was the purpose 
and nature of the expenditure. It held that although the repairs 
were of enduring benefit, they were not significant enough 
“to bring into existence a different capital asset than what 
was there before”; they merely updated what was already in 
existence. In reaching this conclusion, the court referred to 
the cost of the repairs relative to the value of the unit, the lack 
of a need for building permits, the absence of building code 
issues, and the fact that the materials and items purchased 
were “like for like” replacements of existing materials.

Masse  DJ found that the repairs were typical of current 
expenses. With respect to the timing of the repairs, he rejected 
the minister’s assertion that the lumping together of multiple 
repairs must have resulted in the creation of a new asset, and 
he held instead that the “the timing of the repairs was some-
what serendipitous in that the hiatus in tenancies provided 
[the appellant] with an opportunity to effect the needed repairs 
all at once.” In the court’s view, therefore, the timing of the 
repairs was merely fortuitous and not a significant factor in 
the case.

The court also rejected the minister’s argument that the 
fact that the unit needed to be vacant so that the repairs could 
be made resulted in the repair expenses being capital in nature. 
The court held that the unit’s vacancy during the repairs did 
not mean that it had to be vacant: “Although it is true that the 
unit was vacant between tenancies, it does not follow that it 
had to be vacant in order to effect the repairs. It was simply 
easier to effect the repairs if the unit was vacant.” The court 
also found that the cost of the repairs was small in relation 
to the value of the unit, which supported a finding that the 
expenses were current.

Finally, the court found that “[t]he increase in rent is just 
as likely attributable to the exterior remediation [as] it is to 
the interior repairs,” and held that the rent increase was not a 
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significant factor in the determination. Accordingly, the TCC 
held that the repairs were current in nature.

DiCaita serves as a welcome reminder of the often com-
plex analysis that goes into distinguishing a current expense 
from a capital expense. It is also a reminder that the question 
whether a property or a business is a source of income involves 
complex issues of intention and manifestations of objectively 
businesslike behaviour; mechanistic points of timing of receipts 
of income are a poor basis for determining whether at a par-
ticular time there is a source of income.
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