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the first capital gain was allocated from the partnership, mostly 
to Gladwin, resulting in another CDA addition of approxi-
mately $11.7 million.

On May 30, 2008, Gladwin paid a capital dividend of approxi-
mately $23.9  million to its parent corporation (Parentco), 
thereby resulting in a CDA addition to Parentco of that amount. 
On the same day, Parentco paid a number of capital dividends 
to its own corporate shareholders (Holdcos) of approximately 
$23.9 million in aggregate. The Holdcos apparently retained 
at least approximately $11.7 million of the CDA and, as of the 
date of the appeal to the TCC, did not attempt to use that 
balance.

On September  30, 2008, the partnership’s second fiscal 
period ended, and Gladwin elected under subsection 40(3.12) 
to realize at that time a capital loss equal to the second capital 
gain.

The CRA concluded that the CDA addition for the second 
capital gain should be denied pursuant to GAAR, and it issued 
notices of determination to that effect under subsection 
152(1.11) to Gladwin, Parentco, and the Holdcos. Gladwin, 
Parentco, and the Holdcos appealed; the appeals of Parentco 
and the Holdcos were held in abeyance pending the outcome 
of Gladwin’s appeal.

The only issue for the TCC was whether the transactions 
were abusive, which it found to be the case. The court observed 
that the CDA rules were adopted to promote the principle of 
integration and to ensure that only one-half of a capital gain 
would be taxable. The court concluded that because the trans-
actions resulted in two CDA additions, they were not consistent 
with the purposes of the CDA rules and therefore were abusive. 
It also found that the negative ACB rules were not enacted to 
encourage taxpayers to deliberately create offsetting gains and 
losses for the purposes of inflating their CDA.

The CDA definition was subsequently amended to elimin-
ate an addition for subsection 40(3.1) gains; consequently, the 
transactions undertaken in Gladwin Realty cannot be repeated 
today. However, there are aspects of the decision that are of 
ongoing importance.

With respect to the significance of the amendments to an 
abuse analysis, the TCC observed that

[i]f there were no legislative amendment to subsection 89(1), 
but for the application of the GAAR, a taxpayer would not be 
barred from adding amounts to or subtracting amounts from 
its CDA when subsections 40(3.1) and 40(3.12) apply. In con-
trast, the legislative amendment eliminates all additions or 
subtractions to the CDA following the application of these 
provisions, no matter the context. Accordingly, the effect of 
this change is much broader than the outcome that would have 
resulted if Parliament had left the issue to be decided through 
the application or non-application of the GAAR.

CDA Extraction After Deemed Gain 
Followed by Deemed Loss Held To 
Be Abusive
Gladwin Realty Corporation v. The Queen (2019 TCC 62) involved 
the use of GAAR to reduce the capital dividend account (CDA) 
of the appellant, Gladwin. Gladwin owned a rental property 
for many years. In 2007, it formed a limited partnership and 
rolled the property to the partnership. Gladwin’s taxation year 
ended on September 30; the partnership ultimately selected 
floating year-ends of October 1, 2007 and September 30, 2008 
for the relevant fiscal periods. The partnership sold the prop-
erty on August 8, 2007, resulting in a capital gain (“the first 
capital gain”) of approximately $23.3 million.

On September  26, 2007, Gladwin was continued to the 
British Virgin Islands. As a result, Gladwin ceased to be a 
CCPC in order to avoid the application of refundable tax on 
the first capital gain to be allocated from the partnership on 
October 1, 2007.

On September 28, 2007, the partnership distributed approxi-
mately $24.6 million to Gladwin, which resulted in the ACB 
of its partnership interest becoming a “negative” amount of 
approximately $24.3 million. As a result, when the partner-
ship’s fiscal period ended on October 1, 2007, Gladwin was 
deemed to realize a capital gain (“the second capital gain”) of 
approximately $24.3 million pursuant to subsection 40(3.1). 
The second capital gain resulted in a CDA addition of approxi-
mately $12.2 million for Gladwin. Also on October 1, 2007, 
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It appears from Gladwin Realty and the CRA’s administra-
tive positions that the payment of a capital dividend resulting 
from a corporate capital gain should not constitute an abuse 
within the meaning of GAAR if the corporation that pays the 
dividend also pays the tax on the corresponding taxable capital 
gain. This option can be useful, in particular, in facilitating 
the transfer of a family business. We know that section 84.1 
prevents entrepreneurs from realizing a capital gain and using 
their capital gains deduction upon selling the shares of their 
operating corporation to a corporation controlled by a related 
person who is a family member. If a Holdco owns the shares 
of an Opco, however, the sale of the Opco shares should per-
mit the Holdco shareholders to extract the non-taxable portion 
of the Holdco capital gain as a capital dividend without risking 
a GAAR assessment. The cost of doing so will be the tax on 
the capital gain paid by Holdco. Although this strategy is not 
as attractive as a sale of the Holdco shares to an arm’s-length 
third party when a capital gains exemption is available, it is 
preferable to the tax that is otherwise payable by the Holdco 
shareholders on taxable dividends. If Holdco takes steps to 
shelter the taxable portion of the capital gain in some way, the 
risk of a GAAR assessment may be increased, depending on 
the circumstances.

Éric Hamelin
Université de Sherbrooke

Jencal Holdings: The Application of 
Subsection 256(2.1)
Jencal Holdings Ltd. v. The Queen (2019 TCC 16) concerned the 
application of subsection 256(2.1), an anti-avoidance provision 
that deems two or more corporations to be associated if it may 
reasonably be considered that one of the main reasons for the 
separate existence of the corporations is to reduce the amount 
of taxes that would otherwise be payable under the Act.

The case arose out of a 2007 reorganization of a corporate 
group centred on the Foord family and the Kal Tire Partner-
ship (“the KT partnership”), which carried on a global tire 
business. Tom Foord, the founder, originally controlled 
Kal Tire Holdings Ltd. (“KT Holdings”), which owned Kal Tire 
Ltd.; in turn, Kal Tire Ltd. held an interest in the KT partner-
ship through a class of voting preferred shares. A family trust 
(whose beneficiaries were the founder’s five adult children) 
held common shares of KT  Holdings. The small business 
deduction (SBD) could not be claimed by Kal Tire and KT Hold-
ings because the taxable capital of the associated group 
exceeded the relevant limit.

The 2007 reorganization resulted in the distribution of the 
common shares of KT Holdings to the children. Each child’s 
shares in KT Holdings were transferred to a new Holdco. Jencal 
(the appellant) was created for one of the children, Jean Finch. 
She held voting control “estate freeze” preferred shares of 

corporation, and (3) the exchange of shares of a corporation 
for shares of the same corporation.

The realization of a corporate capital gain through the 
deliberate triggering of subsection 55(2) is perhaps the riskiest 
of the three methods (see “Key Reminders About the Deliberate 
Triggering of Subsection  55(2),” Canadian Tax Focus, May 
2017). For subsection 55(2) to apply, one of the three purpose 
tests in paragraph 55(2.1)(b) must be met, and the amount of 
the dividend paid must exceed the safe-income amount attrib-
utable to the share (paragraph 55(2.1)(c)). These two conditions 
are not easily satisfied in every case.

For example, the CRA confirmed (in 2015-0610671C6, 
November 24, 2015) that the purpose test will not be met if 
dividends are paid specifically to consolidate the tax losses of 
a related or affiliated group, which suggests that obtaining a 
tax benefit may be the sole purpose of paying or receiving 
a dividend. On the other hand, even though the CRA has said 
that discretionary dividend shares may accumulate safe 
 income in some circumstances and not in others, one must 
be wary about these conclusions because they rely on assump-
tions about the FMV of such shares—an essential element for 
safe-income allocation, according to paragraph 55(2.1)(c) (see, 
in particular, 2015-0593941E5, December 3, 2015, and 2016-
0655921C6, October 7, 2016).

The other two methods (the sale of shares of a corporation 
to a sister corporation and the exchange of shares for shares 
of the same corporation) involve more traditional ways of real-
izing a corporate capital gain. At first glance, a capital gain 
triggered by either method is more clearly established than a 
capital gain triggered by the application of subsection 55(2), 
especially in the case of a sale to a sister corporation. In addi-
tion, both methods allow the tax planner to more easily create 
the desired increase in the CDA.

Note, however, that an exchange of shares of a corporation 
for other shares of the same corporation does not give rise to 
a capital gain unless the exchange constitutes a disposition. It 
appears that the new shares issued must have substantially 
different legal characteristics from the shares exchanged in 
order for the transaction to be considered a disposition. (See, 
in particular, Interpretation Bulletin IT-448, “Dispositions—
Changes in Terms of Securities,” June  6, 1980 (archived); 
2002-0141435, June 4, 2002; 2004-0092561E5, November 10, 
2004; and 2008-0263891R3, February 13, 2008.) In addition, one 
must avoid all the conditions necessary for the application 
of the automatic rollovers in sections 51 and 86 during the 
exchange, unless an election is filed under section 85.

The CRA has said (in 2015-0610701C6) that in situations 
such as that in MacDonald (2013 FCA 110), if a taxpayer uses 
losses or another tax shelter to reduce the capital gain in a 
surplus-stripping scheme, it will consider applying GAAR or 
subsection 84(2). (In MacDonald, an individual took advantage 
of personal capital losses to cash in his corporation’s surpluses 
tax-free through a pipeline transaction.)
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Jencal, and a family trust held the common shares. A similar 
structure was set up for three other Holdcos; the shares of the 
remaining Holdco were held by the fourth child.

The 2007 reorganization also involved a series of trans-
actions involving Kal Tire Ltd., KT Holdings, the Holdcos, and 
the KT partnership that included dividends and loans. Each 
Holdco could earn $500,000 of interest income in a year from 
KT Holdings.

KT  Holdings elected under subsection  256(2) (as it read 
during the relevant taxation years) not to be associated with 
each Holdco for the purposes of section  125. However, 
KT  Holdings and each Holdco were associated for the pur-
poses of paragraph  129(6)(b). Thus, the interest income 
received by the Holdcos from KT Holdings was deemed to be 
ABI, and Jencal and the other Holdcos could claim a separate 
SBD in respect of the interest income.

The minister reassessed Jencal’s 2012, 2013, and 2014 
taxation years and denied its SBD on the basis of subsection 
256(2.1). The question was the applicability of the subsec-
tion—namely, whether one of the main reasons for Jencal’s 
separate existence in each year was the reduction of tax. The 
burden was on Jencal to show that reducing tax was not one 
of the main reasons for its separate existence.

The TCC concluded that in the absence of any direct testi-
mony, there was insufficient evidence to prove Jencal’s 
position. It found that the best evidence for the reasons for 
the separate existence of Jencal was documentary. The docu-
ments included a 1998 KPMG plan designed to address the 
21-year deemed disposition rule relating to the original family 
trust, and a 2000 KPMG letter that introduced the possibility 
of using holding corporations to freeze the interests of the 
founder’s children. The documents also included a Janu-
ary 2002 KPMG instruction letter to a law firm to implement 
a plan (“the 2002 plan”) that specifically highlighted the use 
of separate holding companies for the purposes of tax mini-
mization, and a 2004 KPMG memo that referred explicitly to 
the multiplication of the SBD. The 2007 reorganization was 
completed substantially in conformity with the 2002 plan as set 
out in the 2004 KPMG memo.

On the basis of the documentary evidence, the TCC found 
that in the five years leading up to the incorporation of Jencal, 
Jean Finch was made aware at least twice of the tax advan-
tages of using a separate holding corporation. Jencal cited a 
number of non-tax reasons for the establishment of separate 
holding corporations: estate planning, keeping ownership in 
the family, corporate and partnership governance, and invest-
ment planning. The TCC found that estate planning was likely 
a non-tax reason for the separate existence of the Holdcos 
generally, but not specifically for the existence of Jencal; it 
rejected the other three explanations. The court then held that 
Jencal had failed to show that none of the main reasons for 
its separate existence was the reduction of tax. Therefore, the 
appeal was dismissed and subsection 256(2.1) was applied to 

associate KT  Holdings and Jencal for the relevant taxation 
years. It was not necessary for the court to consider GAAR in 
light of this conclusion.

Although legislative changes subsequent to Jencal Holdings 
have significantly curtailed planning designed to multiply the 
SBD, the case serves as an important reminder to tax prac-
titioners of how anti-avoidance tests employing purpose 
standards can run afoul of otherwise technically effective plan-
ning. Practitioners should keep in mind that an adverse party 
will review purported explanations of purpose, and they should 
therefore give careful consideration to the relative strength of 
the arguments.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Successful CCPCs Can Now Access 
Refundable SR & ED Credits
Growing businesses may benefit from new support that 
Finance announced in the March 19, 2019 federal budget. As 
part of the government’s plan to encourage innovation, 
Finance Minister Bill Morneau announced changes in gov-
ernment support for research and development to allow 
smaller but profitable CCPCs to access the enhanced 35 per-
cent refundable SR & ED tax credit (“the enhanced credit”), 
regardless of their taxable income. This change is effective for 
taxation years ending on or after March 19, 2019.

Previously, a penalty was imposed if a CCPC generated 
large profits. The new provision ensures that qualifying 
CCPCs will be able to gain or maintain access to the enhanced 
credit even if their taxable income fluctuates each year. In 
addition, this change is likely to encourage innovation by not 
decreasing the incentive as a business continues to scale up. 
Finance seems to believe that affected companies that have a 
successful track record as innovators may reinvest and con-
tinue to innovate. The only restriction on a CCPC earning the 
enhanced credit applies to larger CCPCs (those with taxable 
capital in excess of $10 million).

All taxpayers are eligible for federal ITCs at the basic rate 
of 15 percent on qualified SR & ED expenditures in the year 
in which the expenditures are incurred (subsection 127(9)). 
Before the budget change, smaller CCPCs were entitled to the 
enhanced credit only on the first $3 million of their qualified 
SR & ED expenditures (subsection 127(10.1)). The definition 
of a “smaller” CCPC depended on the CCPC’s level of taxable 
income and taxable capital. Specifically, the qualified expendi-
ture limit was reduced if the CCPC’s taxable income in the 
prior year was between $500,000 and $800,000, and if the tax-
able capital in the prior year exceeded $10 million. Qualifying 
expenditures in excess of this limit did not benefit from the 
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It appears from Gladwin Realty and the CRA’s administra-
tive positions that the payment of a capital dividend resulting 
from a corporate capital gain should not constitute an abuse 
within the meaning of GAAR if the corporation that pays the 
dividend also pays the tax on the corresponding taxable capital 
gain. This option can be useful, in particular, in facilitating 
the transfer of a family business. We know that section 84.1 
prevents entrepreneurs from realizing a capital gain and using 
their capital gains deduction upon selling the shares of their 
operating corporation to a corporation controlled by a related 
person who is a family member. If a Holdco owns the shares 
of an Opco, however, the sale of the Opco shares should per-
mit the Holdco shareholders to extract the non-taxable portion 
of the Holdco capital gain as a capital dividend without risking 
a GAAR assessment. The cost of doing so will be the tax on 
the capital gain paid by Holdco. Although this strategy is not 
as attractive as a sale of the Holdco shares to an arm’s-length 
third party when a capital gains exemption is available, it is 
preferable to the tax that is otherwise payable by the Holdco 
shareholders on taxable dividends. If Holdco takes steps to 
shelter the taxable portion of the capital gain in some way, the 
risk of a GAAR assessment may be increased, depending on 
the circumstances.

Éric Hamelin
Université de Sherbrooke

Jencal Holdings: The Application of 
Subsection 256(2.1)
Jencal Holdings Ltd. v. The Queen (2019 TCC 16) concerned the 
application of subsection 256(2.1), an anti-avoidance provision 
that deems two or more corporations to be associated if it may 
reasonably be considered that one of the main reasons for the 
separate existence of the corporations is to reduce the amount 
of taxes that would otherwise be payable under the Act.

The case arose out of a 2007 reorganization of a corporate 
group centred on the Foord family and the Kal Tire Partner-
ship (“the KT partnership”), which carried on a global tire 
business. Tom Foord, the founder, originally controlled 
Kal Tire Holdings Ltd. (“KT Holdings”), which owned Kal Tire 
Ltd.; in turn, Kal Tire Ltd. held an interest in the KT partner-
ship through a class of voting preferred shares. A family trust 
(whose beneficiaries were the founder’s five adult children) 
held common shares of KT  Holdings. The small business 
deduction (SBD) could not be claimed by Kal Tire and KT Hold-
ings because the taxable capital of the associated group 
exceeded the relevant limit.

The 2007 reorganization resulted in the distribution of the 
common shares of KT Holdings to the children. Each child’s 
shares in KT Holdings were transferred to a new Holdco. Jencal 
(the appellant) was created for one of the children, Jean Finch. 
She held voting control “estate freeze” preferred shares of 

corporation, and (3) the exchange of shares of a corporation 
for shares of the same corporation.

The realization of a corporate capital gain through the 
deliberate triggering of subsection 55(2) is perhaps the riskiest 
of the three methods (see “Key Reminders About the Deliberate 
Triggering of Subsection  55(2),” Canadian Tax Focus, May 
2017). For subsection 55(2) to apply, one of the three purpose 
tests in paragraph 55(2.1)(b) must be met, and the amount of 
the dividend paid must exceed the safe-income amount attrib-
utable to the share (paragraph 55(2.1)(c)). These two conditions 
are not easily satisfied in every case.

For example, the CRA confirmed (in 2015-0610671C6, 
November 24, 2015) that the purpose test will not be met if 
dividends are paid specifically to consolidate the tax losses of 
a related or affiliated group, which suggests that obtaining a 
tax benefit may be the sole purpose of paying or receiving 
a dividend. On the other hand, even though the CRA has said 
that discretionary dividend shares may accumulate safe 
 income in some circumstances and not in others, one must 
be wary about these conclusions because they rely on assump-
tions about the FMV of such shares—an essential element for 
safe-income allocation, according to paragraph 55(2.1)(c) (see, 
in particular, 2015-0593941E5, December 3, 2015, and 2016-
0655921C6, October 7, 2016).

The other two methods (the sale of shares of a corporation 
to a sister corporation and the exchange of shares for shares 
of the same corporation) involve more traditional ways of real-
izing a corporate capital gain. At first glance, a capital gain 
triggered by either method is more clearly established than a 
capital gain triggered by the application of subsection 55(2), 
especially in the case of a sale to a sister corporation. In addi-
tion, both methods allow the tax planner to more easily create 
the desired increase in the CDA.

Note, however, that an exchange of shares of a corporation 
for other shares of the same corporation does not give rise to 
a capital gain unless the exchange constitutes a disposition. It 
appears that the new shares issued must have substantially 
different legal characteristics from the shares exchanged in 
order for the transaction to be considered a disposition. (See, 
in particular, Interpretation Bulletin IT-448, “Dispositions—
Changes in Terms of Securities,” June  6, 1980 (archived); 
2002-0141435, June 4, 2002; 2004-0092561E5, November 10, 
2004; and 2008-0263891R3, February 13, 2008.) In addition, one 
must avoid all the conditions necessary for the application 
of the automatic rollovers in sections 51 and 86 during the 
exchange, unless an election is filed under section 85.

The CRA has said (in 2015-0610701C6) that in situations 
such as that in MacDonald (2013 FCA 110), if a taxpayer uses 
losses or another tax shelter to reduce the capital gain in a 
surplus-stripping scheme, it will consider applying GAAR or 
subsection 84(2). (In MacDonald, an individual took advantage 
of personal capital losses to cash in his corporation’s surpluses 
tax-free through a pipeline transaction.)
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in 1245989 Alberta Ltd. v. Canada (Attorney General) (2018 FCA 
114). Therefore, it is also not clear that the finding in the 
Gladwin Realty decision necessarily translates into the same 
finding for the Holdcos, even though the Holdcos’ appeals are 
being held in abeyance pending the resolution of Gladwin’s 
case, which is being appealed. Notwithstanding the foregoing, 
we understand from counsel for Gladwin that the taxpayer 
wanted to obtain a resolution now rather than kick the can 
down the road by arguing that no tax benefit had yet arisen.

Anthony Strawson and Andrew Bateman
Felesky Flynn LLP, Calgary

TCC Allows Appeal in GAAR-Based 
Tax Attributes Streaming Case
In Deans Knight Income Corporation v. The Queen (2019 TCC 76), 
the TCC found that various tax attributes that generally cannot 
be “sold” could, on the specific facts of the case, be transferred 
to third parties for consideration. The facts in the case were 
very complicated; a simplified summary follows.

Deans Knight (the appellant) used approximately $90 mil-
lion of accumulated and unclaimed non-capital losses, SR & ED 
expenditures, and investment tax credits (collectively, “the tax 
attributes”) that it acquired for $3.76 million. The appellant, 
a publicly listed corporation, was struggling financially. Im-
mediately before the transactions at issue, the appellant 
transferred its existing assets to a new company (Newco), 
owned by the appellant’s existing shareholders. Newco became 
the parent of the appellant and thereby became the listed 
entity.

Matco (a third-party investment company), Newco, and the 
appellant then entered into an investment agreement with 
the following key provisions:

1) Matco purchased a debenture issued by the appellant 
for $2.96 million, convertible into 35 percent of the 
voting shares and 100 percent of the non-voting 
shares of the appellant, representing 79 percent of 
the equity shares of the appellant (“the convertible 
debenture”).

2) Matco agreed to pay a further $800,000 (“the guaran-
teed amount”) within one year for the remaining 
65 percent of the voting shares (“the remaining 
shares”) of the appellant. However, the investment 
agreement provided that Newco was not obliged to 
sell the remaining shares to Matco at any time. Sub-
sequently, the assets and liabilities of the appellant 
were transferred to Newco.

Under the investment agreement, Matco had one year in 
which to present a corporate opportunity (that is, an oppor-
tunity to use its existing tax attributes) to the appellant and 
Newco. If Newco rejected a corporate opportunity, Matco 
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Jencal, and a family trust held the common shares. A similar 
structure was set up for three other Holdcos; the shares of the 
remaining Holdco were held by the fourth child.

The 2007 reorganization also involved a series of trans-
actions involving Kal Tire Ltd., KT Holdings, the Holdcos, and 
the KT partnership that included dividends and loans. Each 
Holdco could earn $500,000 of interest income in a year from 
KT Holdings.

KT  Holdings elected under subsection  256(2) (as it read 
during the relevant taxation years) not to be associated with 
each Holdco for the purposes of section  125. However, 
KT  Holdings and each Holdco were associated for the pur-
poses of paragraph  129(6)(b). Thus, the interest income 
received by the Holdcos from KT Holdings was deemed to be 
ABI, and Jencal and the other Holdcos could claim a separate 
SBD in respect of the interest income.

The minister reassessed Jencal’s 2012, 2013, and 2014 
taxation years and denied its SBD on the basis of subsection 
256(2.1). The question was the applicability of the subsec-
tion—namely, whether one of the main reasons for Jencal’s 
separate existence in each year was the reduction of tax. The 
burden was on Jencal to show that reducing tax was not one 
of the main reasons for its separate existence.

The TCC concluded that in the absence of any direct testi-
mony, there was insufficient evidence to prove Jencal’s 
position. It found that the best evidence for the reasons for 
the separate existence of Jencal was documentary. The docu-
ments included a 1998 KPMG plan designed to address the 
21-year deemed disposition rule relating to the original family 
trust, and a 2000 KPMG letter that introduced the possibility 
of using holding corporations to freeze the interests of the 
founder’s children. The documents also included a Janu-
ary 2002 KPMG instruction letter to a law firm to implement 
a plan (“the 2002 plan”) that specifically highlighted the use 
of separate holding companies for the purposes of tax mini-
mization, and a 2004 KPMG memo that referred explicitly to 
the multiplication of the SBD. The 2007 reorganization was 
completed substantially in conformity with the 2002 plan as set 
out in the 2004 KPMG memo.

On the basis of the documentary evidence, the TCC found 
that in the five years leading up to the incorporation of Jencal, 
Jean Finch was made aware at least twice of the tax advan-
tages of using a separate holding corporation. Jencal cited a 
number of non-tax reasons for the establishment of separate 
holding corporations: estate planning, keeping ownership in 
the family, corporate and partnership governance, and invest-
ment planning. The TCC found that estate planning was likely 
a non-tax reason for the separate existence of the Holdcos 
generally, but not specifically for the existence of Jencal; it 
rejected the other three explanations. The court then held that 
Jencal had failed to show that none of the main reasons for 
its separate existence was the reduction of tax. Therefore, the 
appeal was dismissed and subsection 256(2.1) was applied to 

associate KT  Holdings and Jencal for the relevant taxation 
years. It was not necessary for the court to consider GAAR in 
light of this conclusion.

Although legislative changes subsequent to Jencal Holdings 
have significantly curtailed planning designed to multiply the 
SBD, the case serves as an important reminder to tax prac-
titioners of how anti-avoidance tests employing purpose 
standards can run afoul of otherwise technically effective plan-
ning. Practitioners should keep in mind that an adverse party 
will review purported explanations of purpose, and they should 
therefore give careful consideration to the relative strength of 
the arguments.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Successful CCPCs Can Now Access 
Refundable SR & ED Credits
Growing businesses may benefit from new support that 
Finance announced in the March 19, 2019 federal budget. As 
part of the government’s plan to encourage innovation, 
Finance Minister Bill Morneau announced changes in gov-
ernment support for research and development to allow 
smaller but profitable CCPCs to access the enhanced 35 per-
cent refundable SR & ED tax credit (“the enhanced credit”), 
regardless of their taxable income. This change is effective for 
taxation years ending on or after March 19, 2019.

Previously, a penalty was imposed if a CCPC generated 
large profits. The new provision ensures that qualifying 
CCPCs will be able to gain or maintain access to the enhanced 
credit even if their taxable income fluctuates each year. In 
addition, this change is likely to encourage innovation by not 
decreasing the incentive as a business continues to scale up. 
Finance seems to believe that affected companies that have a 
successful track record as innovators may reinvest and con-
tinue to innovate. The only restriction on a CCPC earning the 
enhanced credit applies to larger CCPCs (those with taxable 
capital in excess of $10 million).

All taxpayers are eligible for federal ITCs at the basic rate 
of 15 percent on qualified SR & ED expenditures in the year 
in which the expenditures are incurred (subsection 127(9)). 
Before the budget change, smaller CCPCs were entitled to the 
enhanced credit only on the first $3 million of their qualified 
SR & ED expenditures (subsection 127(10.1)). The definition 
of a “smaller” CCPC depended on the CCPC’s level of taxable 
income and taxable capital. Specifically, the qualified expendi-
ture limit was reduced if the CCPC’s taxable income in the 
prior year was between $500,000 and $800,000, and if the tax-
able capital in the prior year exceeded $10 million. Qualifying 
expenditures in excess of this limit did not benefit from the 
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