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the “excluded amount” definition (“the excluded shares 
exception”).

For shares to qualify as excluded shares at any time, several 
conditions must be met, including but not limited to the 
following:

1) less than 90 percent of the corporation’s business 
income for its last taxation year that ends at or before 
that time (or, if no such taxation year exists, for the 
taxation year that includes that time) was from the 
provision of services (subparagraph (a)(i) of the 
“excluded shares” definition); and

2) all or substantially all of the corporation’s income for 
the relevant taxation year in subparagraph (a)(i) was 
not derived, directly or indirectly, from one or more 
related businesses, other than a business of the cor-
poration (paragraph (c) of the “excluded shares” 
definition).

At the May 2018 STEP Canada/CRA Round Table, the CRA 
said that for the purposes of the “excluded shares” definition 
in subsection 120.4(1), the references to “business income” in 
subparagraph (a)(i) and “income” in paragraph (c) generally 
both mean gross income.

In the TI, the CRA considered whether capital gains are 
included in “income” for the purposes of paragraph (c) and, 
if so, whether the capital gains are offset by capital losses when 
one is computing the income. The CRA confirmed its previous 
view that “income” in paragraph (c) of the “excluded shares” 
definition refers to gross income and not to net income or 
profit after expenses.

The CRA also noted that for the purposes of paragraph (c), 
“income” refers to income generally—that is, to an amount 
that would come into income for tax purposes. Because the 
taxable portion of a capital gain is generally included in com-
puting income for tax purposes, that amount—not the entire 
capital gain—should be considered in determining income 
for the purposes of this paragraph.

Further, consistent with its view that gross income and not 
net income is relevant for the purposes of paragraph (c), the 
CRA said that taxable capital gains should not be offset by any 
allowable capital losses in determining income for the pur-
poses of this paragraph.

The CRA’s view in the TI appears to be relevant in a Holdco-
Opco structure when a Holdco sells the shares of an Opco 
carrying on a related business and realizes a capital gain on 
the sale. In such a case, Holdco’s taxable capital gain will be 
included in determining “income” for the purposes of para-
graph (c) of the “excluded shares” definition. Depending on 
the timing of the sale of Opco shares and that of the dividend 
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TOSI “Excluded Shares” Purposes
In a recent technical interpretation (CRA document no. 2019-
0802331E5, May  24, 2019), the CRA said that it considers 
taxable capital gains to be “income” for the purposes of para-
graph (c) of the “excluded shares” definition under the tax on 
split income (TOSI) rules in section 120.4. In the TI, the CRA 
confirmed its previous position that taxpayers should compute 
income on a gross basis for the purposes of paragraph (c) of 
the definition, and taxable capital gains with no offsetting 
 allowable capital losses should be included in determining the 
amount of income.

The TI was issued pursuant to a request to clarify the CRA’s 
previous response to question 5 of the May 2018 STEP Canada/
CRA Round Table (CRA document no. 2018-0743961C6, May 29, 
2018), where the CRA was asked to comment on the meaning 
of “business income” and “income” for the purposes of sub-
paragraph  (a)(i) and paragraph  (c) of the “excluded shares” 
definition in subsection 120.4(1).

Generally, under the new TOSI rules, split income received 
by a specified individual is subject to TOSI and is taxed at the 
top marginal personal tax rate, unless the income is an “ex-
cluded amount.” For individuals who have attained the age of 
24 years before the year, an excluded amount includes income 
from, or a taxable capital gain from the disposition of, excluded 
shares of the individual pursuant to subparagraph (g)(i) of 
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for CPT’s tax debt was registered in the FC; on November 23, 
2010, the direction to enforce the writ was made to the sheriff. 
CPT’s tax debt was executed and returned unsatisfied on Janu-
ary 4, 2011.

On March 28, 2011, the minister issued a notice of assess-
ment pursuant to section  227.1 to Domenic Colitto in the 
amount of $733,812. On January 13, 2016, the minister issued 
assessments pursuant to section 160 to the appellant in the 
amount of $228,746.

The parties agreed that the due diligence and limitation-
period defences in subsections 227.1(3) and (4), respectively, 
did not apply. The appellant did not challenge the validity of 
the underlying director’s liability assessment. The only issue 
in dispute was the meaning of subparagraph  160(1)(e)(ii), 
which limits the liability of a transferee under section 160 to 
the total amounts “each of which is an amount that the trans-
feror is liable to pay under this Act . . . in or in respect of the 
taxation year in which the property was transferred or any 
preceding taxation year.”

The appellant relied on Canada v. Livingston (2008 FCA 89) 
to argue that the transferor (Domenic Colitto) was not liable to 
pay amounts until the conditions in subsection 227.1(2) were 
satisfied—that is, January 4, 2011. One of the conditions was 
that a certificate for the corporation’s tax debt be filed in the FC 
and an execution for that amount be returned unsatisfied. The 
appellant further argued that once those conditions were satis-
fied, the provision did not have retroactive effect to the time 
of the corporation’s failure to remit the source deductions. 
Therefore, in the appellant’s view, Domenic Colitto was not 
liable for those unremitted source deductions on May 2, 2008, 
and thus the appellant was not liable under section 160 be-
cause the conditions in subsection 227.1(2) were not satisfied.

The minister argued that once the conditions were satis-
fied, the director’s liability under section  227.1 applied 
retroactively as of the date on which CPT failed to remit the 
source deductions in 2008. Therefore, according to the min-
ister, Domenic Colitto’s liability for CPT’s failure was in or in 
respect of his 2008 taxation year, and thus the appellant was 
subject to subsection 160(1) in respect of the property trans-
fers that occurred in 2008.

The TCC first considered the decision in Livingston (and 
other prior case law) and held that Livingston was distinguish-
able from the current case and was not intended to overrule 
the precise language of section 160. The court then reviewed 
subparagraph 160(1)(e)(ii) and held that the words “the taxa-
tion year in which the property was transferred” must refer to 
the taxation year of the transferor (Domenic Colitto) and not 
that of CPT.

The next consideration was whether Domenic Colitto was 
liable to pay the amount of the section 227.1 assessment in or 
in respect of his 2008 taxation year (the year during which the 
property transfer occurred). The court said that section 227.1 
was silent as to when the liability arose, but it noted that 

If the circumstances are such that there is insufficient reli-
able information, or if it appears that there could be a 
paragraph 88(1)(b) gain due to high PUC, it may be advisable 
to consider whether the situation involves something akin to 
a bargain purchase of tax attributes that could result in a 
double benefit, and if so, whether other provisions of the Act 
operate to eliminate any potential benefit. If the CRA’s per-
ceived mischief could still result, transactions that do not 
require a PUC reduction of the shares of Subco may be con-
sidered. For instance, a windup or amalgamation could be 
implemented in a fashion that makes subsection  88(1) or 
subsection 87(11) inapplicable, or Subco could sell its assets 
with low FMV and high ACB in advance of the windup to re-
duce the net cost amount of Subco’s assets.

Alternatively, some practitioners may continue the practice 
of reducing PUC prior to a windup as a matter of course. The 
rationale for that approach is that

1) the circumstances in which the CRA has indicated 
that GAAR may apply are restricted;

2) a review of all available information will establish 
that PUC either does or does not need to be reduced, 
such that a reduction in PUC will be either beneficial 
or neutral; and

3) the GAAR risk should be weighed against the risk of 
the PUC calculations being wrong, such that a gain 
will arise if no PUC reduction is made.

Ultimately, the CRA’s round table comments on this issue 
will cause practitioners to re-examine their individual ap-
proaches to what has historically been a routine practice.

H. Michael Dolson
Felesky Flynn LLP, Edmonton

Kyle A. Ross
Felesky Flynn LLP, Calgary

A Question of Timing: Section 160 
and a Director’s Liability Under 
Section 227.1
Colitto v. The Queen (2019 TCC 88) concerned the interaction 
between section 160 and section 227.1. The facts in the case 
were relatively straightforward and were agreed to by the 
parties. At all relevant times, Domenic Colitto was a director 
and shareholder of Core Precision Technologies (CPT). CPT 
failed to remit source deductions between February and Aug-
ust 2008, and the minister issued a notice of assessment for 
the unremitted deductions on October 10, 2008.

On May 2, 2008, Domenic Colitto transferred a 50 percent 
interest in two real properties with an aggregate FMV of 
$228,750 to Caroline Colitto, his spouse (the appellant), for 
nominal consideration of $4. On August 6, 2009, a certificate 
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other prior case law) and held that Livingston was distinguish-
able from the current case and was not intended to overrule 
the precise language of section 160. The court then reviewed 
subparagraph 160(1)(e)(ii) and held that the words “the taxa-
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ing Ltd. (SCL); the TCC ruled in favour of both appellants, 
concluding that subsection  256(2.1) did not apply to deem 
them to be associated.

Moody’s Equipment Ltd. (MEL) was a corporation carrying 
on business as a farm implement dealer; it sold farm equip-
ment parts, provided services, and operated as a construction 
equipment dealer. Prior to a corporate reorganization, PHL 
held 51 percent of the shares of MEL. The remaining 49 per-
cent of the shares were held by Lloyd Streifel, four other 
individuals, and one corporation.

MEL found itself faced with a number of corporate prob-
lems, including the significant expansion of the business, the 
anticipated departure of key shareholders, and the desire of 
other shareholders to increase their ownership interest. MEL 
sought professional advice to ensure that it was dealing ap-
propriately with these issues. The resulting restructuring 
created a stacked structure. Lloyd Streifel and the other indi-
viduals each incorporated consulting corporations, which in 
turn held shares in subsidiary corporations. Each subsidiary 
was a partner in Moody’s Equipment Partnership (MEP). PHL 
and two other corporations also incorporated subsidiary cor-
porations, each of which was also a partner in MEP.

Following the restructuring, the appellant corporations 
(PHL and SCL) were able to achieve a tax deferral of up to 25 
months. They also became eligible to claim the small business 
deduction (SBD) for a limited time. Prior to the restructuring, 
neither of these tax benefits was available to the appellants.

The minister assumed that access to the SBD was one of 
the main reasons that the stacked structure was created. On 
this basis, the minister applied subsection  256(2.1) and re-
assessed the appellants to deem them associated and thereby 
eliminate the reduction in tax that they had obtained through 
the restructuring.

PHL’s tax lawyer testified that PHL’s access to the SBD was 
the result of “an anomaly in the Act,” and he attributed the tax 
benefit to “dumb luck.” He said that PHL “believed [it] would 
not have access to the SBD at the planning stage.”

SCL’s accountant and its tax lawyer testified that although 
SCL did not anticipate that PHL would have access to the 
SBD, it was aware that most of the other partners (SCL in-
cluded) would have access to the SBD pursuant to the new 
structure. However, Lloyd Streifel, as the acting mind of SCL, 
testified that he was neither aware of nor motivated by the 
potential access to the SBD when he agreed to be a part of 
the restructuring.

The TCC accepted the evidence given on behalf of the ap-
pellants, stating that “[b]oth Appellants have destroyed the 
Minister’s assumptions, and I am satisfied that the reduction 
of taxes was not one of the main reasons for the separate 
existence of corporations which the Minister has deemed 
 associated.” The court found that the main reasons for the 
creation of the second tier of corporations were to “obtain tax 

subsections  227.1(2), (3), (4), and (5) set out a number of 
preconditions and other limitations on the section’s liability.

Applying the principles of statutory interpretation, the TCC 
concluded that the liability in subsection 227.1(1) arises only 
when, among other things, the provisions in subsection 
227.1(2) have been satisfied. The court rejected earlier deci-
sions, which had held that liability arises at the time of the 
failure to remit, in favour of the decision in Worrell v. Canada, 
sub nom. Canada (Attorney General) v. McKinnon (2000 CanLII 
16269 (FCA)) and certain other key decisions, which found 
that liability under section 227.1 arises when, among other 
things, the conditions in subsection 227.1(2) were satisfied.

Finally, the TCC rejected the minister’s argument that the 
wording in subparagraph 160(1)(e)(ii), which states that the 
transferor is liable to pay an amount “in respect of” the rel-
evant taxation year (2008 in this case), was broad enough to 
capture the section 227.1 liability that arose in 2011. The court 
held that although CPT’s failure to remit in 2008 coincided 
with Domenic Colitto’s 2008 taxation year, that did not mean 
that the failure was “in respect of” his 2008 taxation year, and 
there was no evidence that there was any nexus between CPT’s 
failure to remit in 2008 and Domenic Colitto’s income or the 
amount of tax payable by him in 2008.

Therefore, the TCC held that Domenic Colitto’s liability as 
director of CPT arose when the preconditions in subsection 
227.1(2) were met—namely, when CPT’s tax debt was executed 
and returned unsatisfied on January 4, 2011 and in his 2011 
taxation year. The appeal was allowed.

This case offers tax practitioners welcome clarification on 
when an assessment for a director’s liability under section 
227.1 crystallizes such that it can give rise to a derivative 
assessment under section 160. It also serves as a helpful re-
minder that it is often unclear at what time a test under the 
Act is engaged, and that timing can be critical in determining 
the substantive application of a statutory provision. The case 
is currently under appeal.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

TCC Finds Tax Reduction Not a “Main 
Reason” for Separate Corporations
In Prairielane Holdings Ltd. v. The Queen (2019 TCC 157), the 
TCC considered the application of subsection 256(2.1), which 
is an anti-avoidance provision that deems two corporations to 
be associated if it may reasonably be considered that one of 
the main reasons for the corporations’ separate existence is to 
reduce the amount of taxes otherwise payable under the Act. 
The Prairielane Holdings Ltd. (PHL) appeal was heard on 
common evidence with an appeal brought by Streifel Consult-
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respect of his 2008 taxation year, and thus the appellant was 
subject to subsection 160(1) in respect of the property trans-
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ing Ltd. (SCL); the TCC ruled in favour of both appellants, 
concluding that subsection  256(2.1) did not apply to deem 
them to be associated.

Moody’s Equipment Ltd. (MEL) was a corporation carrying 
on business as a farm implement dealer; it sold farm equip-
ment parts, provided services, and operated as a construction 
equipment dealer. Prior to a corporate reorganization, PHL 
held 51 percent of the shares of MEL. The remaining 49 per-
cent of the shares were held by Lloyd Streifel, four other 
individuals, and one corporation.

MEL found itself faced with a number of corporate prob-
lems, including the significant expansion of the business, the 
anticipated departure of key shareholders, and the desire of 
other shareholders to increase their ownership interest. MEL 
sought professional advice to ensure that it was dealing ap-
propriately with these issues. The resulting restructuring 
created a stacked structure. Lloyd Streifel and the other indi-
viduals each incorporated consulting corporations, which in 
turn held shares in subsidiary corporations. Each subsidiary 
was a partner in Moody’s Equipment Partnership (MEP). PHL 
and two other corporations also incorporated subsidiary cor-
porations, each of which was also a partner in MEP.

Following the restructuring, the appellant corporations 
(PHL and SCL) were able to achieve a tax deferral of up to 25 
months. They also became eligible to claim the small business 
deduction (SBD) for a limited time. Prior to the restructuring, 
neither of these tax benefits was available to the appellants.

The minister assumed that access to the SBD was one of 
the main reasons that the stacked structure was created. On 
this basis, the minister applied subsection  256(2.1) and re-
assessed the appellants to deem them associated and thereby 
eliminate the reduction in tax that they had obtained through 
the restructuring.

PHL’s tax lawyer testified that PHL’s access to the SBD was 
the result of “an anomaly in the Act,” and he attributed the tax 
benefit to “dumb luck.” He said that PHL “believed [it] would 
not have access to the SBD at the planning stage.”

SCL’s accountant and its tax lawyer testified that although 
SCL did not anticipate that PHL would have access to the 
SBD, it was aware that most of the other partners (SCL in-
cluded) would have access to the SBD pursuant to the new 
structure. However, Lloyd Streifel, as the acting mind of SCL, 
testified that he was neither aware of nor motivated by the 
potential access to the SBD when he agreed to be a part of 
the restructuring.

The TCC accepted the evidence given on behalf of the ap-
pellants, stating that “[b]oth Appellants have destroyed the 
Minister’s assumptions, and I am satisfied that the reduction 
of taxes was not one of the main reasons for the separate 
existence of corporations which the Minister has deemed 
 associated.” The court found that the main reasons for the 
creation of the second tier of corporations were to “obtain tax 

subsections  227.1(2), (3), (4), and (5) set out a number of 
preconditions and other limitations on the section’s liability.

Applying the principles of statutory interpretation, the TCC 
concluded that the liability in subsection 227.1(1) arises only 
when, among other things, the provisions in subsection 
227.1(2) have been satisfied. The court rejected earlier deci-
sions, which had held that liability arises at the time of the 
failure to remit, in favour of the decision in Worrell v. Canada, 
sub nom. Canada (Attorney General) v. McKinnon (2000 CanLII 
16269 (FCA)) and certain other key decisions, which found 
that liability under section 227.1 arises when, among other 
things, the conditions in subsection 227.1(2) were satisfied.

Finally, the TCC rejected the minister’s argument that the 
wording in subparagraph 160(1)(e)(ii), which states that the 
transferor is liable to pay an amount “in respect of” the rel-
evant taxation year (2008 in this case), was broad enough to 
capture the section 227.1 liability that arose in 2011. The court 
held that although CPT’s failure to remit in 2008 coincided 
with Domenic Colitto’s 2008 taxation year, that did not mean 
that the failure was “in respect of” his 2008 taxation year, and 
there was no evidence that there was any nexus between CPT’s 
failure to remit in 2008 and Domenic Colitto’s income or the 
amount of tax payable by him in 2008.

Therefore, the TCC held that Domenic Colitto’s liability as 
director of CPT arose when the preconditions in subsection 
227.1(2) were met—namely, when CPT’s tax debt was executed 
and returned unsatisfied on January 4, 2011 and in his 2011 
taxation year. The appeal was allowed.

This case offers tax practitioners welcome clarification on 
when an assessment for a director’s liability under section 
227.1 crystallizes such that it can give rise to a derivative 
assessment under section 160. It also serves as a helpful re-
minder that it is often unclear at what time a test under the 
Act is engaged, and that timing can be critical in determining 
the substantive application of a statutory provision. The case 
is currently under appeal.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

TCC Finds Tax Reduction Not a “Main 
Reason” for Separate Corporations
In Prairielane Holdings Ltd. v. The Queen (2019 TCC 157), the 
TCC considered the application of subsection 256(2.1), which 
is an anti-avoidance provision that deems two corporations to 
be associated if it may reasonably be considered that one of 
the main reasons for the corporations’ separate existence is to 
reduce the amount of taxes otherwise payable under the Act. 
The Prairielane Holdings Ltd. (PHL) appeal was heard on 
common evidence with an appeal brought by Streifel Consult-
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