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GAAR: The Search for the Rationale 
That Underlies the Words
The decision in Oxford Properties Group Inc. (2016 TCC 204) 
turns on the application (or non-application) of GAAR to a 
series of transactions involving the sale by Oxford of appreci-
ated real estate to an arm’s-length, tax-exempt purchaser. The 
transactions leading up to and culminating in the sale were 
complicated, but the intention driving them was clear and 
admitted by the taxpayer: it wanted to avoid recognizing re-
capture and to minimize any capital gains on the sale. To 
achieve this result, it rolled the properties into a first-level 
partnership, followed by an amalgamation with a special-pur-
pose corporation formed by Oxford. These actions had the 
effect of bringing the rules for vertical amalgamations into 
play, the key one being the opportunity to bump the ACB of 
the ensuing Amalco’s interest in the first-level partnership. 
The first-level partnership interest was then transferred to a 
second-level partnership created for the purpose, following 
which the first-level partnership was dissolved, leaving Amal-
co with its interest in the second-level partnership with a 
stepped-up cost basis. This interest was then sold to an arm’s-
length pension fund. (This is a very oversimplified summary 
of the facts, all of which are set out in great detail in the judg-
ment.) The minister applied GAAR and in effect treated the 
sale of the second-level partnership interest as a sale of the 
underlying real properties held by it. The TCC allowed the 
taxpayer’s appeal and said that GAAR was not applicable on 
the facts.

The case is of particular interest because it involves the 
interaction of GAAR with the rollover rules for partnerships 
and corporations, as well as two specific anti-avoidance 
rules—subsection 69(11) and section 100. More important, 

the decision raises this question: How far should a court go 
beyond the literal meaning of the words of a provision in the 
course of an abuse analysis if the result of the transactions 
frustrates the apparent rationale for the provision?

The case was argued on the basis of an agreed statement 
of facts. In that statement, the taxpayer conceded that the 
transactions were avoidance transactions as defined in sub-
section 245(3) and that there was a series of transactions up 
to, but not including, the ultimate sale of the second partner-
ship interest. The court found that the series did include the 
ultimate sale and the only substantive question then was 
whether the result of the series was abusive within the mean-
ing of subsection 245(4). It proceeded to answer this question 
in the negative by analyzing the language of paragraph 
88(1)(d), subsections 97(2) and 98(3), subsection 100(1), and 
subsection 69(11). Following the SCC’s approach in Canada 
Trustco (2005 SCC 54), the TCC first examined the language of 
the individual provisions to determine their object and spirit, 
and then asked whether the result of the transactions abused 
the object and spirit of any of them. With respect to the first 
step, the court noted (at paragraph 94) Rothstein J’s observation 
in Copthorne (2011 SCC 63) that “[t]he search is for the rationale 
that underlies the words that may not be captured by the bare 
meaning of the words themselves.”

I find it difficult in a short piece such as this to do justice 
to the court’s detailed “object and spirit” analysis. As I read 
the judgment, the court found that the taxpayer acted properly 
in relying on the amalgamation and partnership rollover pro-
visions to step up the ACB of its partnership interests, and I 
have no disagreement with that part of the analysis. But I do 
have difficulty with the analysis of the specific anti-avoidance 
rules, especially subsection 100(1), and the extent to which 
their purpose was coloured by the language in subsection 
69(11) and amendments made to subsection 100(1) and para-
graph 88(1)(d) in 2012, some six years after the transactions 
in question were completed.

In my view, subsection 100(1) is the most important pro-
vision in this case. The transactions here were completed by 
2007, so the wording of the subsection as it applied before 
2012 is relevant. As discussed below, the subsection and the 
related rollover provisions were amended in 2012 in what 
appears to have been an attempt to deal specifically with cases 
such as this one. As it read in the applicable years (that is, 
before it was amended in 2012), subsection 100(1) said in 
essence that when a taxpayer sells an interest in a partnership 
to a tax-exempt entity, the taxpayer’s taxable capital gain for 
the year from the disposition is deemed to be the sum of two 
amounts. The first amount is one-half of that portion of the 
capital gain from the sale that may reasonably be attributed 
to the increase in value of any non-depreciable capital property 
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In disputing the minister’s position, the taxpayers empha-
sized, as part of their argument, that Poulin and Turgeon had 
been in major conflict and had hired their own independent 
advisers, and noted that the parties came to an agreement only 
after arduous negotiations. According to the taxpayers, these 
facts were evidence of arm’s-length acting.

The TCC said that these factors were non-determinative of 
the issue. According to the TCC, the fact that parties are in 
conflict and negotiate the terms of a deal does not necessarily 
constitute evidence of independent acting. The TCC reviewed 
the cases on de facto non-arm’s-length relationships and said 
that the cases set out two tests: (1) whether the transactions 
reflected ordinary commercial dealings, and (2) whether the 
parties were acting for their own benefit.

In respect of the first sale, the TCC found that Turgeon’s 
Holdco and Poulin were acting independently and pursuing 
their own separate interests. The court was able to identify a 
separate objective for each party: Poulin was seeking to obtain 
the best possible price for his shares, taking into account the 
capital gains deduction, and Turgeon wanted control of Ami-
ante. (Under the April 1, 2007 agreement, Turgeon’s becoming 
the majority shareholder of Amiante was conditional on the 
purchase of Poulin’s freeze preferred shares.)

In contrast, Turgeon and Hélie’s Holdco were not acting at 
arm’s length. The TCC could not identify why Hélie’s Holdco 
had acquired Turgeon’s freeze shares. The freeze shares 
would not increase in value and were non-voting, and al-
though the dividend entitlement was 0.3 percent to 1.25 
percent a month, no dividends had ever been reported for 
those shares. Hélie’s Holdco did not benefit from acquiring 
the shares, and the court noted that few arm’s-length persons 
would be interested in acquiring them. The TCC concluded 
that the only reason that Hélie’s Holdco acquired the shares 
was to allow Turgeon to claim his capital gains exemption.

Furthermore, the TCC noted that there were no risks inherent 
in the transaction for Hélie: his Holdco paid the promissory note 
on the sale by having Amiante redeem its shares. Furthermore, 
in contrast with the promissory note owing by Turgeon’s Holdco 
to Poulin, the amount owing under Hélie’s note was not payable 
within any set period, and Hélie’s Holdco still owed a balance of 
sale nine years after the transaction. Finally, it was detrimental 
to Hélie’s case that he had transferred his remaining class D 
freeze preferred shares to a company controlled by Turgeon, and 
that he could not say what he had received as consideration for 
those shares. Essentially, the transaction with Hélie was merely 
a facilitation transaction entered into for Turgeon’s sole benefit. 
Accordingly, the TCC determined that Hélie’s Holdco and Tur-
geon were acting in concert without separate interests.

Fundamentally, the TCC’s decision hinged on the identifi-
cation of a separate objective for each party. When a separate 
objective could be identified—for example, in respect of the 
Poulin-Turgeon sale—the parties were found to be acting 
independently.

When separate objectives could not be identified—for ex-
ample, in respect of the Turgeon-Hélie sale—the parties were 
found to be acting in concert. Moreover, the lack of commer-
cial terms in respect of the Hélie-Turgeon sale played a role 
in the court’s decision.

In Poulin, the separate objectives happened to be non-tax 
objectives. Would separate but tax-motivated objectives allow 
purchasers and vendors to avoid section 84.1? The outcome 
remains to be seen. In our opinion, the important question 
under section 84.1 is whether the parties can identify separate 
objectives, be they tax-motivated or not.

Poulin provides an interesting example of non-arm’s-length 
transactions; although it does not represent an unequivocal 
win for the taxpayer, at the very least it gives tax planners a 
little more certainty in avoiding section 84.1.

Marissa Halil and Manu Kakkar
Manu Kakkar CPA Inc., Montreal and Toronto

When Is a Director’s Resignation 
Legally Effective?
In Canada v. Chriss (2016 FCA 236), the main issue in dispute 
was whether the TCC (Gariepy v. The Queen, 2014 TCC 254) 
had erred in finding that Chriss and Gariepy had resigned as 
directors of 1056922 Ontario Ltd. (“105”) and were therefore 
not personally liable for 105’s unremitted tax withholdings.

The facts in the case as summarized by the FCA were rela-
tively simple. In 2001, Chriss and Gariepy expressed their 
desire to their respective spouses to resign as directors of 105. 
Chriss’s spouse directed his solicitor to draft the resignations. 
The resignations were drafted but never executed; they con-
tained a blank date field; and they never left the offices of the 
solicitor. The solicitor subsequently sought, but never re-
ceived, instructions concerning the date on which the 
resignations were to be effective. Several months later, Gari-
epy’s spouse instructed a lawyer at another firm to prepare 
resignation documents solely for Gariepy.

From 2000 until 2005, 105 failed to remit its payroll with-
holdings. Pursuant to subsection 227.1(1) of the Act, which 
renders the directors of a corporation liable for unremitted 
source deductions, the minister assessed both Gariepy and 
Chriss in respect of 105’s unremitted tax withholdings.

The TCC had held that the preparation of the draft letters 
of resignation on behalf of both Chriss and Gariepy in com-
bination with verbal communication by each of Chriss and 
Gariepy to the officers of 105 that they were tendering their 
resignations had resulted in an effective resignation for each 
of them. In the alternative, the TCC held that if the resigna-
tions were not held to be legally effective, Chriss (but not 
Gariepy) had shown that she had held a reasonable belief that 
she had resigned. Thus, Chriss (but not Gariepy) had made 
out a due diligence defence in respect of the subsection 
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227.1(1) assessment. The TCC also held that, contrary to the 
arguments made by both Gariepy and Chriss, neither party 
had lost effective control of 105 and therefore neither party 
had established a due diligence defence on that basis.

The FCA held that the TCC had erred in concluding that 
the resignations of Gariepy and Chriss had been legally effect-
ive: it reviewed OBCA section 121(2), which provides that “[a] 
resignation of a director becomes effective at the time a writ-
ten resignation is received by the corporation or at the time 
specified in the resignation, whichever is later.” The FCA held 
that because many laws attach liability to former directors 
within a certain period after resignation, precision with re-
spect to the date of the resignation is required. The FCA 
further held that this precision necessitates that the status of 
directors be objectively verifiable. Thus, anything less than an 
executed and dated resignation would be unacceptable. Be-
cause 105 received no written resignation within the meaning 
assigned by OBCA section 121(2), the resignations of both 
Gariepy and Chriss were legally ineffective.

The FCA then turned to the TCC’s alternative findings. The 
court addressed the question of whether Chriss’s and Gariepy’s 
purportedly reasonable belief that each of them had resigned 
as a director of 105 was sufficient to make out a due diligence 
defence in respect of the unremitted tax withholdings.

On the basis of Canada v. Buckingham (2011 FCA 142) 
(which in turn derived this principle from Peoples Department 
Stores Inc. (Trustee of) v. Wise, 2004 SCC 68), the FCA held that 
the due diligence defence provided by subsection 227.1(3) is 
based on an objective standard of care, skill, and diligence; 
this standard of care is to be evaluated against the standard of 
a reasonably prudent person in comparable circumstances. 
The FCA concluded that this standard requires that a director 
function on an active basis and not rely on his or her inaction 
to establish a due diligence defence.

On the basis of the foregoing, the FCA held that the TCC 
had applied too low a standard when evaluating Chriss’s con-
duct: it had erred in allowing a director who had simply orally 
requested that the executives of a corporation arrange for 
counsel to prepare a resignation to claim that Chriss had acted 
diligently.

The FCA further held that a director must carry out his or 
her duties on an active basis. Thus, the TCC had erred in find-
ing that Chriss had made out a successful due diligence 
defence on the basis of a purported reasonable belief that she 
had resigned. However, in light of its earlier reasoning, the 
FCA upheld the TCC’s holding that Gariepy had not made out 
such a defence. The FCA concluded that Gariepy, in approach-
ing a second lawyer to prepare her resignation and then doing 
nothing further, could not have held a reasonable belief that 
she had resigned.

Finally, the FCA rejected the argument that Gariepy and 
Chriss had lost effective control to a Mr. Caroline and there-
fore had established a due diligence defence. The FCA 

reviewed certain cases (Canada (Attorney General) v. McKin-
non, 2000 CanLII 16269 (FCA); Liddle v. Canada, 2011 FCA 159; 
and Moriyama v. Canada, 2005 FCA 207) that had been cited 
for the proposition that when a director has lost de facto con-
trol of a corporation such that the director is unable to remit, 
the director is no longer liable for that failure. The FCA found 
that the cases cited did not assist either Gariepy or Chriss.

The FCA said that in each of the cited cases where a director 
was found not to be liable for unremitted funds, the director 
was unable to discharge his or her responsibilities because a 
bank or creditor had the legal ability to prevent the company 
from remitting the relevant funds. In the case at bar, the FCA 
found that although Mr. Caroline was a creditor who held out 
the possibility of making further cash infusions into 105, he 
did not have the legal ability to prevent 105 from remitting 
the funds that it was required to remit. Thus, neither Gariepy 
nor Chriss had made out a due diligence defence on this basis.

This case is an important reminder to practitioners that a 
written resignation must be received by a corporation if the 
resignation is to be effective under the OBCA. Therefore, ad-
visers should ensure that directors’ resignations are properly 
documented and dated in order to achieve the desired effect.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Proposed Alberta Investment 
Tax Credits
On December 1, 2016, Bill 30 passed third reading in the 
Alberta legislature; the bill introduces the Alberta investor tax 
credit (AITC) and the capital investment tax credit (CITC). At 
the time of writing, there are 70 pages of draft legislation, no 
explanatory notes, and Hansard transcripts of approximately 
75 minutes of debate in the legislature. The draft legislation 
contains 85 instances of the term “prescribed,” meaning that 
regulations will be have to be promulgated in order to imple-
ment these credits. To date, I am not aware of any draft 
regulations.

Alberta Investor Tax Credit
The AITC was introduced after heavy lobbying by the Alberta 
technology sector to bring the province’s tax system in line 
with that of British Columbia, which has had a similar invest-
or tax credit since 1985. According to Alberta’s Ministry of 
Economic Development and Trade, over the last 10 years Al-
berta has consistently lagged behind British Columbia, 
Ontario, and Quebec in venture capital dollars invested. It was 
felt that this lack of venture capital has limited the growth and 
commercialization potential of small and medium-sized busi-
nesses in Alberta. In British Columbia, the investor tax credit 
program has resulted in the province building a market and 

6
Volume 17, Number 1 January 2017

T a x O w n e r - M a n a g e rfor The

227.1(1) assessment. The TCC also held that, contrary to the 
arguments made by both Gariepy and Chriss, neither party 
had lost effective control of 105 and therefore neither party 
had established a due diligence defence on that basis.

The FCA held that the TCC had erred in concluding that 
the resignations of Gariepy and Chriss had been legally effect-
ive: it reviewed OBCA section 121(2), which provides that “[a] 
resignation of a director becomes effective at the time a writ-
ten resignation is received by the corporation or at the time 
specified in the resignation, whichever is later.” The FCA held 
that because many laws attach liability to former directors 
within a certain period after resignation, precision with re-
spect to the date of the resignation is required. The FCA 
further held that this precision necessitates that the status of 
directors be objectively verifiable. Thus, anything less than an 
executed and dated resignation would be unacceptable. Be-
cause 105 received no written resignation within the meaning 
assigned by OBCA section 121(2), the resignations of both 
Gariepy and Chriss were legally ineffective.

The FCA then turned to the TCC’s alternative findings. The 
court addressed the question of whether Chriss’s and Gariepy’s 
purportedly reasonable belief that each of them had resigned 
as a director of 105 was sufficient to make out a due diligence 
defence in respect of the unremitted tax withholdings.

On the basis of Canada v. Buckingham (2011 FCA 142) 
(which in turn derived this principle from Peoples Department 
Stores Inc. (Trustee of) v. Wise, 2004 SCC 68), the FCA held that 
the due diligence defence provided by subsection 227.1(3) is 
based on an objective standard of care, skill, and diligence; 
this standard of care is to be evaluated against the standard of 
a reasonably prudent person in comparable circumstances. 
The FCA concluded that this standard requires that a director 
function on an active basis and not rely on his or her inaction 
to establish a due diligence defence.

On the basis of the foregoing, the FCA held that the TCC 
had applied too low a standard when evaluating Chriss’s con-
duct: it had erred in allowing a director who had simply orally 
requested that the executives of a corporation arrange for 
counsel to prepare a resignation to claim that Chriss had acted 
diligently.

The FCA further held that a director must carry out his or 
her duties on an active basis. Thus, the TCC had erred in find-
ing that Chriss had made out a successful due diligence 
defence on the basis of a purported reasonable belief that she 
had resigned. However, in light of its earlier reasoning, the 
FCA upheld the TCC’s holding that Gariepy had not made out 
such a defence. The FCA concluded that Gariepy, in approach-
ing a second lawyer to prepare her resignation and then doing 
nothing further, could not have held a reasonable belief that 
she had resigned.

Finally, the FCA rejected the argument that Gariepy and 
Chriss had lost effective control to a Mr. Caroline and there-
fore had established a due diligence defence. The FCA 

reviewed certain cases (Canada (Attorney General) v. McKin-
non, 2000 CanLII 16269 (FCA); Liddle v. Canada, 2011 FCA 159; 
and Moriyama v. Canada, 2005 FCA 207) that had been cited 
for the proposition that when a director has lost de facto con-
trol of a corporation such that the director is unable to remit, 
the director is no longer liable for that failure. The FCA found 
that the cases cited did not assist either Gariepy or Chriss.

The FCA said that in each of the cited cases where a director 
was found not to be liable for unremitted funds, the director 
was unable to discharge his or her responsibilities because a 
bank or creditor had the legal ability to prevent the company 
from remitting the relevant funds. In the case at bar, the FCA 
found that although Mr. Caroline was a creditor who held out 
the possibility of making further cash infusions into 105, he 
did not have the legal ability to prevent 105 from remitting 
the funds that it was required to remit. Thus, neither Gariepy 
nor Chriss had made out a due diligence defence on this basis.

This case is an important reminder to practitioners that a 
written resignation must be received by a corporation if the 
resignation is to be effective under the OBCA. Therefore, ad-
visers should ensure that directors’ resignations are properly 
documented and dated in order to achieve the desired effect.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Proposed Alberta Investment 
Tax Credits
On December 1, 2016, Bill 30 passed third reading in the 
Alberta legislature; the bill introduces the Alberta investor tax 
credit (AITC) and the capital investment tax credit (CITC). At 
the time of writing, there are 70 pages of draft legislation, no 
explanatory notes, and Hansard transcripts of approximately 
75 minutes of debate in the legislature. The draft legislation 
contains 85 instances of the term “prescribed,” meaning that 
regulations will be have to be promulgated in order to imple-
ment these credits. To date, I am not aware of any draft 
regulations.

Alberta Investor Tax Credit
The AITC was introduced after heavy lobbying by the Alberta 
technology sector to bring the province’s tax system in line 
with that of British Columbia, which has had a similar invest-
or tax credit since 1985. According to Alberta’s Ministry of 
Economic Development and Trade, over the last 10 years Al-
berta has consistently lagged behind British Columbia, 
Ontario, and Quebec in venture capital dollars invested. It was 
felt that this lack of venture capital has limited the growth and 
commercialization potential of small and medium-sized busi-
nesses in Alberta. In British Columbia, the investor tax credit 
program has resulted in the province building a market and 
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In disputing the minister’s position, the taxpayers empha-
sized, as part of their argument, that Poulin and Turgeon had 
been in major conflict and had hired their own independent 
advisers, and noted that the parties came to an agreement only 
after arduous negotiations. According to the taxpayers, these 
facts were evidence of arm’s-length acting.

The TCC said that these factors were non-determinative of 
the issue. According to the TCC, the fact that parties are in 
conflict and negotiate the terms of a deal does not necessarily 
constitute evidence of independent acting. The TCC reviewed 
the cases on de facto non-arm’s-length relationships and said 
that the cases set out two tests: (1) whether the transactions 
reflected ordinary commercial dealings, and (2) whether the 
parties were acting for their own benefit.

In respect of the first sale, the TCC found that Turgeon’s 
Holdco and Poulin were acting independently and pursuing 
their own separate interests. The court was able to identify a 
separate objective for each party: Poulin was seeking to obtain 
the best possible price for his shares, taking into account the 
capital gains deduction, and Turgeon wanted control of Ami-
ante. (Under the April 1, 2007 agreement, Turgeon’s becoming 
the majority shareholder of Amiante was conditional on the 
purchase of Poulin’s freeze preferred shares.)

In contrast, Turgeon and Hélie’s Holdco were not acting at 
arm’s length. The TCC could not identify why Hélie’s Holdco 
had acquired Turgeon’s freeze shares. The freeze shares 
would not increase in value and were non-voting, and al-
though the dividend entitlement was 0.3 percent to 1.25 
percent a month, no dividends had ever been reported for 
those shares. Hélie’s Holdco did not benefit from acquiring 
the shares, and the court noted that few arm’s-length persons 
would be interested in acquiring them. The TCC concluded 
that the only reason that Hélie’s Holdco acquired the shares 
was to allow Turgeon to claim his capital gains exemption.

Furthermore, the TCC noted that there were no risks inherent 
in the transaction for Hélie: his Holdco paid the promissory note 
on the sale by having Amiante redeem its shares. Furthermore, 
in contrast with the promissory note owing by Turgeon’s Holdco 
to Poulin, the amount owing under Hélie’s note was not payable 
within any set period, and Hélie’s Holdco still owed a balance of 
sale nine years after the transaction. Finally, it was detrimental 
to Hélie’s case that he had transferred his remaining class D 
freeze preferred shares to a company controlled by Turgeon, and 
that he could not say what he had received as consideration for 
those shares. Essentially, the transaction with Hélie was merely 
a facilitation transaction entered into for Turgeon’s sole benefit. 
Accordingly, the TCC determined that Hélie’s Holdco and Tur-
geon were acting in concert without separate interests.

Fundamentally, the TCC’s decision hinged on the identifi-
cation of a separate objective for each party. When a separate 
objective could be identified—for example, in respect of the 
Poulin-Turgeon sale—the parties were found to be acting 
independently.

When separate objectives could not be identified—for ex-
ample, in respect of the Turgeon-Hélie sale—the parties were 
found to be acting in concert. Moreover, the lack of commer-
cial terms in respect of the Hélie-Turgeon sale played a role 
in the court’s decision.

In Poulin, the separate objectives happened to be non-tax 
objectives. Would separate but tax-motivated objectives allow 
purchasers and vendors to avoid section 84.1? The outcome 
remains to be seen. In our opinion, the important question 
under section 84.1 is whether the parties can identify separate 
objectives, be they tax-motivated or not.

Poulin provides an interesting example of non-arm’s-length 
transactions; although it does not represent an unequivocal 
win for the taxpayer, at the very least it gives tax planners a 
little more certainty in avoiding section 84.1.

Marissa Halil and Manu Kakkar
Manu Kakkar CPA Inc., Montreal and Toronto

When Is a Director’s Resignation 
Legally Effective?
In Canada v. Chriss (2016 FCA 236), the main issue in dispute 
was whether the TCC (Gariepy v. The Queen, 2014 TCC 254) 
had erred in finding that Chriss and Gariepy had resigned as 
directors of 1056922 Ontario Ltd. (“105”) and were therefore 
not personally liable for 105’s unremitted tax withholdings.

The facts in the case as summarized by the FCA were rela-
tively simple. In 2001, Chriss and Gariepy expressed their 
desire to their respective spouses to resign as directors of 105. 
Chriss’s spouse directed his solicitor to draft the resignations. 
The resignations were drafted but never executed; they con-
tained a blank date field; and they never left the offices of the 
solicitor. The solicitor subsequently sought, but never re-
ceived, instructions concerning the date on which the 
resignations were to be effective. Several months later, Gari-
epy’s spouse instructed a lawyer at another firm to prepare 
resignation documents solely for Gariepy.

From 2000 until 2005, 105 failed to remit its payroll with-
holdings. Pursuant to subsection 227.1(1) of the Act, which 
renders the directors of a corporation liable for unremitted 
source deductions, the minister assessed both Gariepy and 
Chriss in respect of 105’s unremitted tax withholdings.

The TCC had held that the preparation of the draft letters 
of resignation on behalf of both Chriss and Gariepy in com-
bination with verbal communication by each of Chriss and 
Gariepy to the officers of 105 that they were tendering their 
resignations had resulted in an effective resignation for each 
of them. In the alternative, the TCC held that if the resigna-
tions were not held to be legally effective, Chriss (but not 
Gariepy) had shown that she had held a reasonable belief that 
she had resigned. Thus, Chriss (but not Gariepy) had made 
out a due diligence defence in respect of the subsection 
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227.1(1) assessment. The TCC also held that, contrary to the 
arguments made by both Gariepy and Chriss, neither party 
had lost effective control of 105 and therefore neither party 
had established a due diligence defence on that basis.

The FCA held that the TCC had erred in concluding that 
the resignations of Gariepy and Chriss had been legally effect-
ive: it reviewed OBCA section 121(2), which provides that “[a] 
resignation of a director becomes effective at the time a writ-
ten resignation is received by the corporation or at the time 
specified in the resignation, whichever is later.” The FCA held 
that because many laws attach liability to former directors 
within a certain period after resignation, precision with re-
spect to the date of the resignation is required. The FCA 
further held that this precision necessitates that the status of 
directors be objectively verifiable. Thus, anything less than an 
executed and dated resignation would be unacceptable. Be-
cause 105 received no written resignation within the meaning 
assigned by OBCA section 121(2), the resignations of both 
Gariepy and Chriss were legally ineffective.

The FCA then turned to the TCC’s alternative findings. The 
court addressed the question of whether Chriss’s and Gariepy’s 
purportedly reasonable belief that each of them had resigned 
as a director of 105 was sufficient to make out a due diligence 
defence in respect of the unremitted tax withholdings.

On the basis of Canada v. Buckingham (2011 FCA 142) 
(which in turn derived this principle from Peoples Department 
Stores Inc. (Trustee of) v. Wise, 2004 SCC 68), the FCA held that 
the due diligence defence provided by subsection 227.1(3) is 
based on an objective standard of care, skill, and diligence; 
this standard of care is to be evaluated against the standard of 
a reasonably prudent person in comparable circumstances. 
The FCA concluded that this standard requires that a director 
function on an active basis and not rely on his or her inaction 
to establish a due diligence defence.

On the basis of the foregoing, the FCA held that the TCC 
had applied too low a standard when evaluating Chriss’s con-
duct: it had erred in allowing a director who had simply orally 
requested that the executives of a corporation arrange for 
counsel to prepare a resignation to claim that Chriss had acted 
diligently.

The FCA further held that a director must carry out his or 
her duties on an active basis. Thus, the TCC had erred in find-
ing that Chriss had made out a successful due diligence 
defence on the basis of a purported reasonable belief that she 
had resigned. However, in light of its earlier reasoning, the 
FCA upheld the TCC’s holding that Gariepy had not made out 
such a defence. The FCA concluded that Gariepy, in approach-
ing a second lawyer to prepare her resignation and then doing 
nothing further, could not have held a reasonable belief that 
she had resigned.

Finally, the FCA rejected the argument that Gariepy and 
Chriss had lost effective control to a Mr. Caroline and there-
fore had established a due diligence defence. The FCA 

reviewed certain cases (Canada (Attorney General) v. McKin-
non, 2000 CanLII 16269 (FCA); Liddle v. Canada, 2011 FCA 159; 
and Moriyama v. Canada, 2005 FCA 207) that had been cited 
for the proposition that when a director has lost de facto con-
trol of a corporation such that the director is unable to remit, 
the director is no longer liable for that failure. The FCA found 
that the cases cited did not assist either Gariepy or Chriss.

The FCA said that in each of the cited cases where a director 
was found not to be liable for unremitted funds, the director 
was unable to discharge his or her responsibilities because a 
bank or creditor had the legal ability to prevent the company 
from remitting the relevant funds. In the case at bar, the FCA 
found that although Mr. Caroline was a creditor who held out 
the possibility of making further cash infusions into 105, he 
did not have the legal ability to prevent 105 from remitting 
the funds that it was required to remit. Thus, neither Gariepy 
nor Chriss had made out a due diligence defence on this basis.

This case is an important reminder to practitioners that a 
written resignation must be received by a corporation if the 
resignation is to be effective under the OBCA. Therefore, ad-
visers should ensure that directors’ resignations are properly 
documented and dated in order to achieve the desired effect.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Proposed Alberta Investment 
Tax Credits
On December 1, 2016, Bill 30 passed third reading in the 
Alberta legislature; the bill introduces the Alberta investor tax 
credit (AITC) and the capital investment tax credit (CITC). At 
the time of writing, there are 70 pages of draft legislation, no 
explanatory notes, and Hansard transcripts of approximately 
75 minutes of debate in the legislature. The draft legislation 
contains 85 instances of the term “prescribed,” meaning that 
regulations will be have to be promulgated in order to imple-
ment these credits. To date, I am not aware of any draft 
regulations.

Alberta Investor Tax Credit
The AITC was introduced after heavy lobbying by the Alberta 
technology sector to bring the province’s tax system in line 
with that of British Columbia, which has had a similar invest-
or tax credit since 1985. According to Alberta’s Ministry of 
Economic Development and Trade, over the last 10 years Al-
berta has consistently lagged behind British Columbia, 
Ontario, and Quebec in venture capital dollars invested. It was 
felt that this lack of venture capital has limited the growth and 
commercialization potential of small and medium-sized busi-
nesses in Alberta. In British Columbia, the investor tax credit 
program has resulted in the province building a market and 
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227.1(1) assessment. The TCC also held that, contrary to the 
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On the basis of Canada v. Buckingham (2011 FCA 142) 
(which in turn derived this principle from Peoples Department 
Stores Inc. (Trustee of) v. Wise, 2004 SCC 68), the FCA held that 
the due diligence defence provided by subsection 227.1(3) is 
based on an objective standard of care, skill, and diligence; 
this standard of care is to be evaluated against the standard of 
a reasonably prudent person in comparable circumstances. 
The FCA concluded that this standard requires that a director 
function on an active basis and not rely on his or her inaction 
to establish a due diligence defence.

On the basis of the foregoing, the FCA held that the TCC 
had applied too low a standard when evaluating Chriss’s con-
duct: it had erred in allowing a director who had simply orally 
requested that the executives of a corporation arrange for 
counsel to prepare a resignation to claim that Chriss had acted 
diligently.

The FCA further held that a director must carry out his or 
her duties on an active basis. Thus, the TCC had erred in find-
ing that Chriss had made out a successful due diligence 
defence on the basis of a purported reasonable belief that she 
had resigned. However, in light of its earlier reasoning, the 
FCA upheld the TCC’s holding that Gariepy had not made out 
such a defence. The FCA concluded that Gariepy, in approach-
ing a second lawyer to prepare her resignation and then doing 
nothing further, could not have held a reasonable belief that 
she had resigned.

Finally, the FCA rejected the argument that Gariepy and 
Chriss had lost effective control to a Mr. Caroline and there-
fore had established a due diligence defence. The FCA 

reviewed certain cases (Canada (Attorney General) v. McKin-
non, 2000 CanLII 16269 (FCA); Liddle v. Canada, 2011 FCA 159; 
and Moriyama v. Canada, 2005 FCA 207) that had been cited 
for the proposition that when a director has lost de facto con-
trol of a corporation such that the director is unable to remit, 
the director is no longer liable for that failure. The FCA found 
that the cases cited did not assist either Gariepy or Chriss.

The FCA said that in each of the cited cases where a director 
was found not to be liable for unremitted funds, the director 
was unable to discharge his or her responsibilities because a 
bank or creditor had the legal ability to prevent the company 
from remitting the relevant funds. In the case at bar, the FCA 
found that although Mr. Caroline was a creditor who held out 
the possibility of making further cash infusions into 105, he 
did not have the legal ability to prevent 105 from remitting 
the funds that it was required to remit. Thus, neither Gariepy 
nor Chriss had made out a due diligence defence on this basis.

This case is an important reminder to practitioners that a 
written resignation must be received by a corporation if the 
resignation is to be effective under the OBCA. Therefore, ad-
visers should ensure that directors’ resignations are properly 
documented and dated in order to achieve the desired effect.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Proposed Alberta Investment 
Tax Credits
On December 1, 2016, Bill 30 passed third reading in the 
Alberta legislature; the bill introduces the Alberta investor tax 
credit (AITC) and the capital investment tax credit (CITC). At 
the time of writing, there are 70 pages of draft legislation, no 
explanatory notes, and Hansard transcripts of approximately 
75 minutes of debate in the legislature. The draft legislation 
contains 85 instances of the term “prescribed,” meaning that 
regulations will be have to be promulgated in order to imple-
ment these credits. To date, I am not aware of any draft 
regulations.

Alberta Investor Tax Credit
The AITC was introduced after heavy lobbying by the Alberta 
technology sector to bring the province’s tax system in line 
with that of British Columbia, which has had a similar invest-
or tax credit since 1985. According to Alberta’s Ministry of 
Economic Development and Trade, over the last 10 years Al-
berta has consistently lagged behind British Columbia, 
Ontario, and Quebec in venture capital dollars invested. It was 
felt that this lack of venture capital has limited the growth and 
commercialization potential of small and medium-sized busi-
nesses in Alberta. In British Columbia, the investor tax credit 
program has resulted in the province building a market and 

6
Volume 17, Number 1 January 2017

T a x O w n e r - M a n a g e rfor The

227.1(1) assessment. The TCC also held that, contrary to the 
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nothing further, could not have held a reasonable belief that 
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