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2) Proposals to prevent surplus stripping. The broad scope 
of the surplus-stripping proposals came as a shock to 
many practitioners. When the government 
announced that it was no longer moving forward 
with the proposed changes to section 84.1 and new 
section 246.1, the news was welcomed.

3) Proposals to limit income splitting. These proposals 
represented the bulk of the draft legislation that 
accompanied the July 18, 2017 materials. The draft 
legislation was overly broad and complex and was 
likely not workable in practice. The government 
announced that it was moving forward with the 
income-splitting proposals but that it would work to 
reduce the compliance burden with respect to ensur-
ing that the reasonableness standards were met. The 
government also announced that it would release 
further guidance later in the fall. At the time of writing 
(mid-December 2017), no further material had been 
released by the Department of Finance. This absence 
of information is disappointing, since taxpayers 
should be given ample time to review material and 
plan their affairs prior to the implementation date of 
January 1, 2018. In my opinion, the government 
should change the implementation date to January 1, 
2019, rather than rush to implement tax policy that 
taxpayers and their advisers will not have sufficient 
time to absorb.

4) Proposals on the tax treatment of corporate passive 
income. The government announced that it was 
moving forward with the passive income proposals as 
generally outlined in the July 18, 2017 consultation 
documents (detailed draft legislation is to be released 
in the 2018 federal budget), with a few adjustments. 
First, all “past investments” and the income earned 
from those investments will be protected from the 
new regime (October 18, 2017). Second, a $50,000 
de minimis threshold was established for passive 
income per year for which “no tax increase” was 
announced. Third, the government will work with 
the venture capital community to ensure that the 
proposed changes will not negatively affect them. 
This aspect of the announcement was very short on 
details and has given rise to many questions. For 
example, how will capital gains be treated in the 
computation of the $50,000 annual exclusion 
amount? How many new pools will have to be created 
in order to keep track of new regime versus old 
regime income? How will the grandfathering of exist-
ing assets work? Overall, the commitment to move 
forward on this aspect of the July 18, 2017 proposals 

Private Corporation Announcements, 
October 16-20, 2017
After a flurry of submissions—more than 21,000—to the 
Department of Finance regarding the July  18, 2017 private 
corporation tax proposals, the minister of finance made a 
number of announcements between October  16 and  20. 
These announcements are summarized below.

1) Proposals to limit access to the lifetime capital gains 
exemption. The government announced that it was no 
longer moving forward with the measures that would 
have significantly limited access to the lifetime capital 
gains exemption. Does this mean that access to the 
exemption will be prevented vis-à-vis the new income-
splitting proposals under section 120.4 if a taxable 
capital gain realized by a shareholder of a ccpc 
would fail the new reasonableness tests? At the 
recent canadian Tax Foundation conference (“Tax 
planning Using private corporations: Analysis and 
Discussion with Finance,” held in Ottawa on Septem-
ber 25, 2017), a Department of Finance representative 
appeared to offer some clarity on this issue: he said 
that if access to the capital gains exemption was avail-
able before July 18, 2017, the exemption should be 
available after that time. We await details, but ultim-
ately the reversal on this aspect of the proposals was 
welcome.
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Professional Negligence: The 
Discoverability of Liability Claims 
in Tax Cases
In Presidential MsH Corporation v. Marr Foster & Co. LLP (2017 
ONcA 325), the issue was whether a claim of negligence made 
by MSH against its individual accountant and his firm (col-
lectively, “the accountants”) was statute-barred.

The facts in the case are relatively simple. The events were 
set in motion when MSH’s accountants filed MSH’s corporate 
tax returns after the due date. As a result, the crA denied 
income tax credits that would have been available if the tax 
returns had been filed on time. consequently, MSH suffered 
damages of approximately $500,000 in unpaid taxes, interest, 
and penalties.

MSH received the crA’s notices of assessment disallowing 
the claimed credits on April 12, 2010. Upon receipt of the 
notices of assessment, a principal of MSH contacted the ac-
countants to seek advice. In its decision, the court of Appeal 
for Ontario (ONcA) stated that the motion judge had inferred 
that the accountants had advised an MSH principal to retain 
a tax lawyer to determine how to solve the problem, but they 
did not advise MSH to obtain legal advice about a professional 
negligence claim against the accountants.

MSH retained a tax lawyer on April 15, 2010, but there was 
no discussion of possible action against the accountants. The 
tax lawyer filed a notice of objection and an application for 
discretionary relief. The accountant who had made the ori-
ginal omission assisted the tax lawyer in preparing these 
appeals, until at least November 2011. In a letter dated May 16, 
2011, the crA advised MSH that the assessments would be 
confirmed; on July 7, 2011, it confirmed them.

The motion judge said that as late as July 2011 there was 
still a reasonable chance that the application for discretionary 
relief could mitigate some or all of MSH’s loss. On August 1, 
2012, the statement of claim was issued against the account-
ants. That date was more than two years after the initial denial 
of the tax credits by the crA but was within two years of the 
crA’s refusal to change the assessments in response to the 
notice of objection. Ontario’s Limitations Act, 2002 provides 
for a basic limitation provision, which was applicable in this 
case. Specifically, the Limitations Act provides that a proceed-
ing cannot be commenced in respect of a claim after the 
second anniversary of the day on which the claim was 
discovered.

It further provides in section 5(1) as follows:

(1) A claim is discovered on the earlier of,
(a) the day on which the person with the claim first 

knew,
(i) that the injury, loss or damages had occurred,
(ii) that the injury, loss or damage was caused by or 

contributed to by an act or omission,

be demonstrated to be “to prevent the removal from canada, 
by an arm’s length purchaser of a canadian corporation, of 
any surplus that such canadian corporation had accumulated 
prior to the acquisition of control.”

The FcA clarified its decision in Water’s Edge and explained 
that Water’s Edge did not support the proposition that subse-
quent amendments to the Act would necessarily reinforce or 
confirm that transactions caught by such amendments would 
be considered abusive. Specifically, in Water’s Edge, the conclu-
sion that the result in that case was contrary to the scheme of 
the Act was reached before there was any discussion of the later 
amendments. It is notable that in Water’s Edge the amend-
ments were an immediate response by parliament to the tax 
planning in question, whereas the prospective amendments 
to section 212.1 would be enacted almost a decade after the 
transactions at issue took place and almost 40 years after sec-
tion 212.1 was first introduced.

The FcA also confirmed that the taxpayer’s argument with 
respect to alternative structures that have equivalent tax results 
is a relevant factor in the GAAr analysis:

In my view, these alternative transactions are a relevant factor 
in determining whether or not there has been an abuse of the 
provisions of the [Act]. If the taxpayer can illustrate that there 
are other transactions that could have achieved the same result 
without triggering any tax, then, in my view, this would be a 
relevant consideration in determining whether or not the 
avoidance transaction is abusive.

This decision could prove to be a powerful tool for taxpayers 
that challenge GAAr in the future, since it will be difficult to 
see how the Act is being abused if the taxpayer can show that 
the Act permits the same tax result of a transaction that takes 
a different form. Although the Tcc seemed to emphasize the 
form of the transaction, it might be suggested instead that 
the  opposite is true for GAAr, which can apply regardless 
of the “form” used.

Ultimately, the decision of the FcA in Univar comes as a 
welcome addition to the body of case law on the application 
of GAAr. If the Tcc’s decision had been upheld, GAAr and 
prospective amendments could be married with retroactive 
effect, which would have created considerable uncertainty. It 
remains to be seen how taxpayers will make use of this new 
comparative tool of alternative transactions and how much 
weight the courts will give this tool in future judgments; for 
now, however, the case provides much-needed clarification of 
the limitation on the impact of future legislative amendments 
in a GAAr analysis.

Leonard Gilbert
Thorsteinssons LLp, Toronto
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Applying the case law to the facts at hand, the court held 
that the motion judge had erred in holding that MSH knew or 
ought to have known that its proceeding was appropriate as 
early as April 2010, when it received the crA’s notices of 
 assessment disallowing the tax credits. The court held that 
proceeding was not appropriate, and the plaintiff’s underlying 
claim was not discovered, until May 2011, when the crA re-
sponded to the appellant’s notice of objection and advised that 
it intended to confirm its initial assessments.

The court concluded that the actions of the accountants in 
attempting to resolve the dispute were significant; it noted 
that if the crA appeal process had been successful, MSH’s loss 
would have been substantially eliminated. The court held that 
it would not have been appropriate for MSH to commence a 
proceeding against the accountants until the ameliorative 
efforts had concluded. Accordingly, the court allowed the appeal 
and set aside the judgment of the motion judge.

This case is of interest to tax practitioners in Ontario who 
deal with situations in which ameliorative efforts may mitigate 
or eliminate a possible claim in negligence. practitioners 
should be aware that participating in ameliorative efforts may 
delay the commencement of the limitation period applicable 
to the negligence claim.

Philip Friedlan and Adam Friedlan
Friedlan Law
richmond Hill, ON

RRSP Overcontributions: Unreasonably 
Harsh and Disproportionate Penalties
The Act is now so complicated that an understanding of its 
provisions is beyond the comprehension of even the most 
well-intentioned average taxpayer. What are the crA and the 
courts to do when innocent taxpayers make mistakes attract-
ing penalties and interest because they did not understand the 
technical requirements of the Act? In the crA’s case, the 
minister has the discretion to waive the penalties and interest 
in appropriate cases. If the minister refuses to do so, taxpayers 
may ask a court to review the minister’s decision. That is all 
well and good. but what if the crA and the courts take the 
position that taxpayers are presumed to know the law and 
must accept the consequences—and it turns out that not only 
do they not know the law, they rely in good faith on advice 
from a third party that is presumed to know the law? Connolly 
v. Canada (National Revenue) (2017 Fc 1006) is an example of 
such a situation. The case is perhaps most remarkable for the 
way an Fc judge decided a judicial review application on be-
half of the taxpayer after the Tcc upheld the minister’s 
assessment of interest and penalties and her refusal to exer-
cise her subsection 204.1(4) discretion to waive them when 
asked to do so.

(iii) that the act or omission was that of the person 
against whom the claim is made, and

(iv) that, having regard to the nature of the injury, 
loss or damage, a proceeding would be an appropriate 
means to seek to remedy it. . . .

pardu  JA, writing unanimously for the court, began the 
analysis by reviewing section 5(1) of the Limitations Act and 
the decision in 407 ETR Concession Company Limited v. Day 
(2016 ONcA 709), in which Laskin JA held that the appropri-
ateness test in section 5(1)(a)(iv) of the Limitations Act “can 
have the effect . . . of postponing the start date of the two-year 
limitation period beyond the date when a plaintiff knows it 
has incurred a loss because of the defendant’s actions.” 
Laskin JA further held that whether an action is appropriate 
depends on the specific factual or statutory setting of each 
individual case.

pardu JA then reviewed the existing case law to determine 
whether it was appropriate for MSH to commence its action 
against the accountants while the crA appeal was still being 
pursued. She paid particular attention to Brown v. Baum (2016 
ONcA 325), which she cited as a leading example of the sus-
pension of a limitation period. In Brown, the plaintiff suffered 
severe complications from surgery performed by a medical 
doctor. The doctor performed a series of subsequent surgeries 
in an attempt to improve the outcome of the initial surgery. 
The patient brought an action against the doctor in June 2012, 
three years after the initial surgery but within two years of the 
last ameliorative surgery. The motion judge held that the lim-
itation period did not commence until June 2010, when the 
last ameliorative surgery was performed, and that the patient’s 
proceeding was not appropriate while treatment continued. 
The ONcA upheld the decision and stated that it would not 
have been appropriate for the patient to sue the doctor while 
he was trying to fix the complications that arose in the original 
surgery because “he might well have been successful in cor-
recting the complications and improving the outcome of the 
original surgery.” pardu JA also reviewed the decision in Chelli-
Greco v. Rizk (2016 ONcA 489), which dealt with a dentist and 
a similar series of ameliorative operations.

On the basis of this case law, pardu JA held that legal action 
may be inappropriate in cases where a plaintiff is relying on 
the superior knowledge and expertise of a defendant, which 
often, although not exclusively, occurs in a professional rela-
tionship. That is, the limitation period may not begin to run 
if a professional attempts to remedy an action leading to a 
possible negligence claim because it may not be appropriate 
to commence the claim while the ameliorative work is being 
done. pardu JA also reviewed a second line of cases relating 
to discoverability in section 5(1)(a)(iv) of the Limitations Act 
involving the pursuit of other processes that have the potential 
to resolve the dispute between the parties and eliminate the 
plaintiff’s loss.
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Thorsteinssons LLp, Toronto
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crossover of beneficiaries among the children and grandchil-
dren of George in any of the three trusts. Thus, the court held 
that the trusts were not conditioned so that the income would 
ultimately accrue to the same group or class of beneficiaries.

The TCC rejected the minister’s argument that the condi-
tion in paragraph 104(2)(b) was met if the beneficiaries of each 
trust were members of the same group or class. Paris J said 
that this rejection was supported by reference to the language 
of paragraph 104(2)(b), which refers to “the same group or 
class” and not to “members of the same group or class”—that 
is, it refers to beneficiaries within each trust, not to a class of 
beneficiaries distributed among the different trusts forming 
part of a common group or class.

On the basis of the foregoing, the appeal was allowed. It is 
now reasonably clear that for the purposes of subsection 
104(2) the beneficiaries of each trust must be considered sep-
arately and compared when one is considering whether the 
test in paragraph 104(2)(b) is met. It is also clear that subsec-
tion 104(2) is not a test to be applied on an annual basis.

As a result of the 2016 amendments to the Act, which se-
verely curtail the availability of graduated rates to testamentary 
trusts, the salience of this provision may well be diminished. 
Nonetheless, the TCC’s decision is a welcome clarification of 
the law.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON

Coming to Grips with Quebec’s 
Lack of GRIP
Previously, the 2015-16 Quebec budget announced additional 
criteria necessary for Quebec-resident CCPCs to qualify for 
the Quebec small business deduction (QSBD) for taxation 
years ending after December 31, 2016. That budget stated that 
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• during the taxation year, its employees worked at least 
5,500 hours, and

• during the previous taxation year, its employees and 
the employees of the corporations with which it is 
associated worked a total of at least 5,500 hours.

However, the Quebec legislation has not made any corres-
ponding change to reflect the above requirements in respect 

The issue before the TCC was the meaning to be given to 
the words “conditioned so that the income thereof accrues or 
will ultimately accrue to the same beneficiary or group or class 
of beneficiaries” in paragraph 104(2)(b) and, in particular, 
whether the determination required by that wording is to be 
made on an annual basis (the position advanced by the min-
ister) or for the entire life of the trusts in question (the position 
advanced by the appellant).

Paris J cited Canada Trustco Mortgage Co. v. Canada (2005 
SCC 54), which sets out the approach to interpreting tax stat-
utes and states that “an instrument dominated by explicit 
provisions dictating specific consequences” invites a largely 
textual interpretation. He also cited Canada v. Quinco Financial 
Inc. (2014 FCA 108), in which the FCA reiterated the domi-
nance of “the plain meaning of the text of the Act in the 
process of interpreting provisions of the Act.”

The TCC held that that the inclusion of the wording “or will 
ultimately accrue” supported the conclusion that the para-
graph contemplated the consideration of the right to receive 
the income of the trust over the trust’s entire lifetime. The 
court also held that there was nothing in the text of paragraph 
104(2)(b) that would require the reading in of an annual test.

Furthermore, the court found that no power was given to 
the minister to re-designate a consolidated trust as multiple 
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er to file on a consolidated or an unconsolidated basis, thereby 
creating unpredictable results contrary to the admonition of 
the SCC in Canada Trustco.

Paris J then considered the purpose of subsection 104(2), 
noting that the parties were in agreement that the provision 
was intended to prevent income splitting among a number of 
trusts, each with the same beneficiary or group or class of 
beneficiaries, in order to take advantage of lower marginal 
rates in respect of the income of each of the trusts. However, 
the court, agreeing with the appellant, found that the purpose 
of subsection 104(2) is to prevent income splitting between 
trusts that are identical over the entire period of the trusts’ 
existence.

The minister also argued, in the alternative, that the three 
trusts were still conditioned so that the income accrued or 
would ultimately accrue to the same beneficiary or group of 
beneficiaries—namely, George’s children and grandchildren. 
In the minister’s view, they were part of the same class of 
beneficiaries because they were all members of the same 
family.

The TCC rejected this argument and stated that even if the 
children and grandchildren of George formed a class, (1) each 
of the applicable trusts had different children and grandchil-
dren of George as residual income beneficiaries, (2) a different 
part of the class was named in each trust, and (3) there was no 
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Applying the case law to the facts at hand, the court held 
that the motion judge had erred in holding that MSH knew or 
ought to have known that its proceeding was appropriate as 
early as April 2010, when it received the crA’s notices of 
 assessment disallowing the tax credits. The court held that 
proceeding was not appropriate, and the plaintiff’s underlying 
claim was not discovered, until May 2011, when the crA re-
sponded to the appellant’s notice of objection and advised that 
it intended to confirm its initial assessments.

The court concluded that the actions of the accountants in 
attempting to resolve the dispute were significant; it noted 
that if the crA appeal process had been successful, MSH’s loss 
would have been substantially eliminated. The court held that 
it would not have been appropriate for MSH to commence a 
proceeding against the accountants until the ameliorative 
efforts had concluded. Accordingly, the court allowed the appeal 
and set aside the judgment of the motion judge.

This case is of interest to tax practitioners in Ontario who 
deal with situations in which ameliorative efforts may mitigate 
or eliminate a possible claim in negligence. practitioners 
should be aware that participating in ameliorative efforts may 
delay the commencement of the limitation period applicable 
to the negligence claim.

Philip Friedlan and Adam Friedlan
Friedlan Law
richmond Hill, ON

RRSP Overcontributions: Unreasonably 
Harsh and Disproportionate Penalties
The Act is now so complicated that an understanding of its 
provisions is beyond the comprehension of even the most 
well-intentioned average taxpayer. What are the crA and the 
courts to do when innocent taxpayers make mistakes attract-
ing penalties and interest because they did not understand the 
technical requirements of the Act? In the crA’s case, the 
minister has the discretion to waive the penalties and interest 
in appropriate cases. If the minister refuses to do so, taxpayers 
may ask a court to review the minister’s decision. That is all 
well and good. but what if the crA and the courts take the 
position that taxpayers are presumed to know the law and 
must accept the consequences—and it turns out that not only 
do they not know the law, they rely in good faith on advice 
from a third party that is presumed to know the law? Connolly 
v. Canada (National Revenue) (2017 Fc 1006) is an example of 
such a situation. The case is perhaps most remarkable for the 
way an Fc judge decided a judicial review application on be-
half of the taxpayer after the Tcc upheld the minister’s 
assessment of interest and penalties and her refusal to exer-
cise her subsection 204.1(4) discretion to waive them when 
asked to do so.

(iii) that the act or omission was that of the person 
against whom the claim is made, and

(iv) that, having regard to the nature of the injury, 
loss or damage, a proceeding would be an appropriate 
means to seek to remedy it. . . .

pardu  JA, writing unanimously for the court, began the 
analysis by reviewing section 5(1) of the Limitations Act and 
the decision in 407 ETR Concession Company Limited v. Day 
(2016 ONcA 709), in which Laskin JA held that the appropri-
ateness test in section 5(1)(a)(iv) of the Limitations Act “can 
have the effect . . . of postponing the start date of the two-year 
limitation period beyond the date when a plaintiff knows it 
has incurred a loss because of the defendant’s actions.” 
Laskin JA further held that whether an action is appropriate 
depends on the specific factual or statutory setting of each 
individual case.

pardu JA then reviewed the existing case law to determine 
whether it was appropriate for MSH to commence its action 
against the accountants while the crA appeal was still being 
pursued. She paid particular attention to Brown v. Baum (2016 
ONcA 325), which she cited as a leading example of the sus-
pension of a limitation period. In Brown, the plaintiff suffered 
severe complications from surgery performed by a medical 
doctor. The doctor performed a series of subsequent surgeries 
in an attempt to improve the outcome of the initial surgery. 
The patient brought an action against the doctor in June 2012, 
three years after the initial surgery but within two years of the 
last ameliorative surgery. The motion judge held that the lim-
itation period did not commence until June 2010, when the 
last ameliorative surgery was performed, and that the patient’s 
proceeding was not appropriate while treatment continued. 
The ONcA upheld the decision and stated that it would not 
have been appropriate for the patient to sue the doctor while 
he was trying to fix the complications that arose in the original 
surgery because “he might well have been successful in cor-
recting the complications and improving the outcome of the 
original surgery.” pardu JA also reviewed the decision in Chelli-
Greco v. Rizk (2016 ONcA 489), which dealt with a dentist and 
a similar series of ameliorative operations.

On the basis of this case law, pardu JA held that legal action 
may be inappropriate in cases where a plaintiff is relying on 
the superior knowledge and expertise of a defendant, which 
often, although not exclusively, occurs in a professional rela-
tionship. That is, the limitation period may not begin to run 
if a professional attempts to remedy an action leading to a 
possible negligence claim because it may not be appropriate 
to commence the claim while the ameliorative work is being 
done. pardu JA also reviewed a second line of cases relating 
to discoverability in section 5(1)(a)(iv) of the Limitations Act 
involving the pursuit of other processes that have the potential 
to resolve the dispute between the parties and eliminate the 
plaintiff’s loss.
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