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May 16, 2014; 2014-0563081R3, released July 10, 2015; 2014-
0548621R3, released September 4, 2015; and 2015-0604851R3, 
released April 1, 2016). However, the recently issued advance 
ruling concerns a deemed disposition resulting from the 
application of the 21-year rule (paragraph 104(4)(b)) while all 
beneficiaries of the trust are still alive.

The pipeline technique generally involves three tax risks, 
which, if they materialize, transform the outflow of corporate 
funds into a deemed dividend (section  84.1 and subsec-
tions  84(2) and 245(2)). The Act and the CRA’s previous 
positions clearly explained how to avoid the risks posed by 
section 84.1 and subsection 84(2). The advance ruling is inter-
esting because of the CRA’s conclusions on tax avoidance. In 
recent years, the CRA has said that it was “concerned about 
internal transactions to artificially manufacture the cost base” 
(my translation), such as the increase in the ACB of shares 
(see TI 2016-0655911C6, October 7, 2016, and 2012-0433261E5, 
June 18, 2013), and that it was considering applying subsec-
tion 245(2). The new ruling illustrates that the CRA accepts 
that an increase in the ACB resulting from the deemed dis-
position on the trust’s 21st anniversary does not constitute an 
artificial ACB increase that could qualify as tax avoidance. The 
CRA’s position appears to be consistent with the findings of 
the TCC, which has held (in Gwartz, 2013 TCC 86; Descarries, 
2014 TCC 75; and MacDonald, 2012 TCC 123 [overturned on 
appeal on other grounds, 2013 FCA 110]) that the distribution 
of a corporation’s surplus as a capital gain rather than a divi-
dend “does not inherently constitute abusive tax avoidance” 
(Gwartz, at paragraph 50).

The facts of the advance ruling are relatively straight-
forward. An inter vivos trust, deemed resident in Canada 
(probably of the family type), held several assets—namely, a 
condominium, shares of three CCPCs, and a cash balance. 
Some time before its 21st anniversary, the trust distributed all 
of its assets to its beneficiaries on a tax rollover basis (subsec-
tion 107(2)), with the exception of unidentified property and 
class C preferred shares of a corporation, Opco 1. One of the 
objectives of the transactions was to protect certain assets 
through the trust. However, the value and nature of the assets 
held were not disclosed.

Opco’s preferred class  C non-voting, non-participating 
shares, redeemable at a fixed redemption price, carried the 
right to a preferred non-cumulative monthly dividend. The 
trust did not hold any other shares of this corporation. Opco 1 
owned all the shares of an operating company, Opco 4. One of 
the beneficiaries of the trust, who also acted as one of its three 
trustees, controlled Opco 1. The remaining shares of Opco 1 
were owned by other trusts and a management corporation.

At the end of the day of its 21st anniversary, the trust dis-
posed of the Opco 1 class C shares at their FMV, as required 

Pipeline Transactions and the 
21-Year Rule
For the first time, the CRA confirmed in an advance ruling 
(2018-0765411R3, released February 13, 2019) that shares of 
a corporation subject to a deemed disposition on a trust’s 21st 
anniversary (paragraph 104(4)(b)) may be subject to pipeline-
type planning. Thus, after the deemed disposition, the trust 
and its beneficiaries were able to extract the corporation’s 
surplus without paying any taxes other than the income tax 
payable on the capital gain triggered by the effect of the law. 
Taxing these amounts as a capital gain rather than a dividend 
represents an immediate disbursement for the trust, but at a 
lower rate. The difference between these tax rates can reach 
up to 21.47 percent, depending on the province of residence 
of the trust and/or its beneficiaries and the nature of a possible 
dividend.

The CRA had previously issued several advance income tax 
rulings to the same effect, but always in the context of a 
deemed disposition following the death of a taxpayer. This was 
the case for pipelines implemented as a result of a deemed 
disposition upon the death of an individual because of sub-
section 70(5) (see, among others, CRA document nos. 2018-
0777441R3, 2018; 2016-0629511R3, released March 7, 2018; 
and 2011-0401861C6, June 2, 2011) or because the death of a 
beneficiary triggered a deemed disposition of trust property 
pursuant to paragraph 104(4)(a) (see 2013-0503611R3, released 
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in the past, it will consider a plan to be an SDA unless the plan 
has the characteristics of an unregistered or supplementary 
pension plan, and the amounts paid out from the plan can be 
considered reasonable superannuation or pension benefits. 
The CRA considers these benefits to be reasonable when the 
plan’s terms are substantially the same as those of the RPP 
that applies to the same beneficiaries, and the benefits paid 
under the plan are the same as the benefits that would have 
been paid under the RPP but for the defined benefit or money 
purchase limit. The CRA said that it will also consider the 
terms of a plan that are not the same as those provided under 
the RPP or that are greater than those that could be provided 
under the RPP and any other relevant information to deter-
mine whether the benefits are reasonable in order to ensure 
that a plan is not considered an SDA.

The CRA said that it did not have sufficient information to 
comment on whether constructive receipt might apply, as 
outlined in paragraph 10 of Interpretation Bulletin IT-502, “Em-
ployee Benefit Plans and Employee Trusts.” The CRA offered 
to provide a definitive determination on Canco’s plans through 
an advance income tax ruling, if requested.

Dino Infanti
KPMG Enterprise Tax, Vancouver

Uncertainty Resolved: Milne Estate 
Reversed
The recent decision of the Divisional Court in Milne Estate 
(Re) (2019 ONSC 579) is welcome news to advisers to owner-
managers in Ontario. The court reversed the decision of the 
Superior Court (2018 ONSC 4174), which had refused to grant 
probate to wills containing a certain kind of allocation clause 
used in Ontario as part of planning designed to mitigate 
exposure to the Estate Administration Tax Act, 1998 (Ontario). 
(See “Milne Estate: How Should Multiple Wills Be Drafted in 
Ontario?” Tax for the Owner-Manager, January 2019.) The 
decision of the Divisional Court largely mirrors the decision 
of Penny J in Panda Estate (Re) (2018 ONSC 6734), which dealt 
with a nearly identical scenario but reached the opposite 
conclusion.

In Milne Estate, the matter at issue related to the admissibil-
ity to probate of the primary wills of John Milne and Sheilah 
Milne, both of whom died on October  2, 2017. Each left a 
primary will and a secondary will. The clauses used in allocat-
ing the assets of the estates granted discretionary authority to 
the executors of the primary will to allocate assets into the 
secondary will by exclusion from the primary will. In particular, 
the clauses included in the primary wills all of the property 
owned at death by the deceased, except “any other assests for 
which [the executors] determine a grant of authority by a court 
of competent jurisdiction is not required for the transfer or 
realization thereof.”

(plus interest). The plan also provides for a one-time $125,000 
notional contribution to Individual X’s account at the start of 
the plan. At the earlier of the termination of employment 
and the attainment of age 65, Individual X is entitled to benefits 
equal to the account balance, either as a lump sum or in annual 
instalments over a period of up to 10 years.

Although it is not part of the retirement allowance plan, 
severance pay is also payable to Individual X upon termination 
of employment or upon retirement in an amount equal to 
24 months of base salary, plus an amount in lieu of pension 
and automobile benefits.

Generally, pension benefits paid to a taxpayer are included 
in income in the year in which they are received under para-
graph 56(1)(a).

An SDA is generally defined in subsection  248(1) as an 
arrangement that gives a person the right, in a taxation year, 
to receive an amount in a subsequent taxation year, where one 
of the main purposes of the right is to postpone tax payable 
on an amount that is, or is on account or in lieu of, salary or 
wages for services rendered by the taxpayer in the year or a 
preceding taxation year.

Under subsections  6(11) and (12), a taxpayer who has a 
right to receive a deferred amount under an SDA or a right to 
receive interest or another additional amount that accrued on 
a deferred amount is deemed to have received the amount in 
the year in which it was earned. As a result, the taxpayer must 
include the amount in his or her income from an office or 
employment under paragraph 6(1)(a), even though the tax-
payer receives no cash during the year.

If an employee who renders services to his or her employer 
includes a deferred amount under an SDA in income under 
paragraph 6(1)(a) for such services, the employer may deduct 
that amount in computing its income under paragraph 20(1)(oo).

Subsection 6(14) provides that when an SDA is part of a 
larger combination plan that provides other benefits, the SDA 
will be treated as a separate arrangement independent of the 
parts of the plan that are not an SDA. Accordingly, each of 
the  three notional contribution components of the supple-
mental plan can be considered separately in determining 
whether the particular component is an SDA.

In the TI, the CRA stated that the bonus contribution and 
vacation pay contribution components in these plans would 
likely constitute an SDA. The CRA noted that although whether 
a plan constitutes an SDA is a question of fact, these com-
ponents appeared to be primarily motivated by tax deferral 
considerations. However, the CRA conceded that the supple-
mental plan’s basic contribution component appeared to be 
largely consistent with the CRA’s position and would not con-
stitute an SDA.

In the TI, the CRA noted that a plan may be considered an 
SDA if one of its main purposes is to postpone tax on a tax-
payer’s salary or wages for services rendered in the year or a 
preceding taxation year. The CRA noted that, as it has stated 
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Rectification: It’s All About Intention
The availability of the remedy of rectification has been a con-
troversial topic in the last few years, particularly in the context 
of tax law. In December 2016, the SCC released two landmark 
decisions: Fairmont (2016 SCC 56) and Jean Coutu Group (PJC) 
(2016 SCC 55). The cases dealt with the equitable remedy of 
rectification when unforeseen tax liabilities arise in the 
common-law and civil-law context, respectively.

The majority in Fairmont held that rectification may be 
permitted (paragraph 38):

Where the error is said to result from a mistake common to 
both or all parties to the agreement, rectification is available 
upon the court being satisfied that, on a balance of probabil-
ities, there was a prior agreement whose terms are definite 
and ascertainable; that the agreement was still in effect at the 
time the instrument was executed; that the instrument fails to 
accurately record the agreement; and that the instrument, if 
rectified, would carry out the parties’ prior agreement.

The SCC’s companion decision to Fairmont, Jean Coutu 
Group, addressed the concept of “rectification” as it applies in 
the Quebec Civil Code (QCC). QCC article 1425 provides that 
“[t]he common intention of the parties rather than adherence 
to the literal meaning of the words shall be sought in interpret-
ing a contract.”

Unlike the common law, QCC article  1425 requires the 
judge or interpreter to give the parties’ common intention 
precedence over the wording of the contract (see Uniprix inc. v. 
Gestion Gosselin et Bérubé inc., 2017 SCC 43, at paragraph 116).

Since Fairmont was decided, taxpayers have struggled to 
obtain rectification when there has been an error in the imple-
mentation of a tax plan. The recent decision in Crean v. Canada 
(Attorney General) (2019 BCSC 146) has breathed new life into 
the use of the equitable remedy of rectification. In Crean, the 
court granted the application for rectification after a sale of 
shares resulted in an unanticipated tax liability pursuant to 
subsection 84.1(1).

The petitioners (two brothers, Thomas Crean and Michael 
Crean; Crean Holdings Ltd.; and 1086881 BC Ltd.) applied to 
the court for rectification of an agreement. Each brother 
owned 50 of the 100 issued and outstanding common shares 
of Crean Holdings. Thomas, who intended to retire, wanted 
to sell his shares in the Crean Group (which consisted of 
Crean Holdings and other entities) to Michael. The brothers 
wrote an initial agreement between themselves which pro-
vided, inter alia, that Michael would purchase all of Thomas’s 
interest in the Crean Group, “direct or indirect,” for $3.2 mil-
lion, and that “the transaction will be structured, to the extent 
possible, so that Tom receives capital gains treatment for tax 
purposes.”

After entering into this agreement, Thomas and Michael 
approached their tax adviser about the proposed sale. The ad-
viser recommended that Michael incorporate a new company 

Dunphy J had refused to grant probate to the primary wills 
on the basis that the wills were a form of trust and lacked the 
requisite certainty of subject matter required under trust law. 
He had also determined that the role of a probate court was 
inquisitorial, and therefore issues of construction (interpret-
ation) could be raised at the probate stage.

The Divisional Court rejected the finding that a will is a 
form of trust. The court noted that the definition of “will” in 
section 1(1) of the Succession Law Reform Act (SLRA) does 
not define it as such. It then reviewed the law of wills to deter-
mine that a will may contain a trust, but that it is not a 
requirement for a valid will. The court acknowledged that 
SLRA section 2(1), which devolves the property of a deceased 
individual upon his or her personal representatives, uses the 
term “trustee.” However, the court rejected the conclusion that 
this meant that a will was therefore a trust. It held that Dun-
phy J had erred in finding that the wills were a trust and, by 
implication, in applying trust-law principles when considering 
the admissibility of the primary wills to probate.

The Divisional Court also held that if SLRA section 2(1) did 
create a trust, such a trust would be a statutory trust and would 
not be subject to the requirement to satisfy the three certain-
ties of trust law (including certainty of subject matter).

The court also held, in the alternative, that if the three 
certainties must be satisfied, the subject matter of the primary 
wills, being the only certainty in issue, was certain. Citing 
Eileen E. Gillese, The Law of Trusts, 3d ed. (2014), at 43, the 
Divisional Court held that the property in the primary wills 
was certain because “there is an objective basis to ascertain it; 
namely whether a grant of authority by a court of competent 
jurisdiction is required for transfer or realization of the prop-
erty.” The court concluded that the executors could allocate a 
deceased’s property between the primary and secondary wills 
on an objective basis.

The court remarked in obiter that Dunphy J had exceeded 
his authority by considering issues of construction at the pro-
bate stage.

Although perhaps not entirely unexpected in light of the 
decision in Panda Estate, the decision is welcome. Advisers 
can now be confident that clauses similar to the ones used in 
Milne Estate are legally effective and that probate planning 
previously undertaken using such clauses will continue to be 
effective.

However, readers should be aware that for multiple wills 
to be effective, the person drafting the wills must use appro-
priate language. Careful testators will want to ensure that the 
person retained for this purpose has the necessary experience 
in dealing with wills of this type.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
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